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CHEATHAM v. YOUNG. 


1. It is not indispensable for a party, against whom a recovery at law has been 
obtained, on a contract founded on a gaming consideration, to shew any reason 
why he did not make a defence in that forum, to entitle him tu come into chan- 
cery, and obtain relief. 


Error to the Chancery Court at Florence. 


In this case, a bill was filed by Cheatham, in the court of 
chancery, holden for the sixth chancery district of the northern 
division, to enjoin a judgment at law, obtained against him by 
Young, in the circuit court of Lauderdale. The bill charges that 
Young had an open account against the complainant, for money 
won at cards; that complainant acknowledged his indebtedness 


to the defendant in the sum of $250, on said account, in the pre- 
sence of one David Young, (brother of the defendant) at the same 
time stating that it was on a gaming consideration; that complain- 
ant paid defendant, in part of said account $170, in a note for 
that amount held by him on the defendant; that at the time of said 
payment, complainant was ignorant of any fraud or unfairness, 
but afterwards ascertained that defendant had cheated and swin- 
dled him, by stocking the cards, and determined not to pay the bal- 
ance of said claim; that defendant brought the action at law 
against him on said account, and complainant expected to prove 
the illegality of the consideration by the said David Young, the 
only witness who could prove the promise of payment. 

That said David Young well knew the illegality of the 
consideration, on which said claim was founded, but to the 
surprise and disappointment of the complainant denied such 
knowledge on his examination as a witness; that complain- 
ant could not prove the illegality of said consideration by any 
other witness, and would have filed a bill for a discovery, but for 
his confident belief that he could prove it by said witness. An 
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injunction was granted. The defendant demurred to the bill for 
want of equity. The demurrer was sustained—but leave to amend 
was granted. An amended bill was filed, but only amplified the 
allegations contained in the original, without changing its charac- 
ter materially; and at a subsequent term the bill was dismissed. 
The complainant prosecuted a writ of error from this decree, and 
made the following assignment: 

1. The court below erred in sustaining the defendant’s demur- 
rer to said bill. 

2. The court erred in dismissing said bill. 


DN eee 


McCune, for the plaintiff. 
Parsons, contra. 


CLAY, J.—This case was submitted by the counsel of the 
parties without argument, and without any brief; hence the court 
is left to determine the questions presented upon the record, with- 
out any intimation of the particular ground on which the decree 
of the court below was predicated, at least, so far as regards sus- . 
taining the demurrer to the bill, which seems to have decided the 
fate of the cause. In regard to the general question, whether the 
court of chancery has jurisdiction of cases arising on contracts, 
founded on gaming consideration, there can be no doubt. It has 
been given by express statute, and its exercise has been repeated- 
ly sanctioned by this court. The bill charges, not only, that the 
sole consideration of the promise, on which the judgment at law 
was recovered, was for money won at cards; but also charges that 
the defendant practised upon him a fraud, in playing the game. 
Here are two grounds, either of which would be sufficient to give 
jurisdiction to the court of chancery, if there be no sufficient ob- 
jection to the time and manner of the complainant’s application 
for relief. The demurrer to the bill admits the truth of all its 
allegations, and virtually denies the complainant’s right to the re- 
lief sought, notwithstanding such admission. 

It may be insisted that the complainant had a good legal de- 
fence, which might have availed him on the trial of the action at 
law, and that he has lost his remedy by failing to make his de- 
fence before that tribunal. It may be admitted that such is a 
sound general principle, as to the right of a party, who has been 
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sued at law, to come into a court of chancery; yet we are not 
prepared to say that the bill does not shew a sufficient excuse 
for a failure to make that defence in the case before us. The bill 
shews that David Young was the only witness who could prove 
complainant’s promise to pay the money, for which he was sued,al- 
leges that the promise, made in presence of said witness, was ac- 
companied by an explanation, shewing that its consideration was 
a gaming one; that complainant relied with confidence on prov- 
ing the illegality of the consideration by said witness; and, there- 
fore, did not file a bill for discovery, as he would otherwise have 
done. It is thus apparent, that the complainant had a well found- 
ed expectation, that he would be able to prove his matter of de- 
fence, and that he was disappointed, and surprised at the failure 
of the witness to give such evidence. According to the allega- 
tions of the bill the complaimant’s reliance on David Young to 
prove the illegality of the consideration was reasonable; with that 
expectation he could not have called on the plaintiff at law for a 
discovery, his failure could not be foreseen, nor anticipated; con- 
sequently, we cannot impute to himsuchneglect,as would preclude 
him from reliefin chancery. 

But, independently of this view of the subject, the act of 1812, 
{Aik. Dig. 286, § 8,] and the construction heretofore given to it 
by this court, are decisive of the question. The section alluded 
to, is in these words: « The courts of equity shall have jurisdiction 
an all cases of gambling consideration, so far as to sustain a bill 
for discovery, or to enjoin judgments at law.” In the case of 
Fenno, et al. v. Sayre & Converse, [3 Ala. Rep. N. S. 458 to 
480,] the court said, «the obvious design of the act, was to in- 
crease the facilities of the loser of money at any unlawful game, 
to avoid its payment. Previous to its passage, the winner could 
not be compelled to discover, in answer to a bill in equity, that 
a contract, the subject of litigation, was founded on a gaming con- 
sideration, when an affirmative response would subject him to a 
penalty, or a criminal prosecution. [Story’s Eq. Plead. 466-7.] 
To take from the winner, the right to refuse to answer, was one 
object of the statute. Anterior to the act, a party against whom 
a judgment was recovered, upon a contract obnoxious to the law 
against gaming, was not entitled to go into equity, without show- 
ing some excuse, for the failure to avail himself of a legal defence, 
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to open the door of chancery, in such cases, although the oppor- 
tunity of defending at law had been neglected, was the only ad- 
ditional end proposed by the statute.” 

According to the doctrine thus laid down, it is not indispensable 
that a party against whom a recovery at law has been obtained, 
on a contract founded on a gaming consideration, to shew any 
reason why he did not make his defence in that forum, and it is 
difficult to conceive any other motives than those adverted to by 
the court, in the case just cited, for the enactment of the law re- 
ferred to. The Legislature declared as long ago, as the year 
1807, [see Aik. Dig. 209,] that all contracts, whatsoever, “where 
the whole, or any part of the consideration” is “for money or oth- 
er valuable thing whatsoever, laid or betted at cards” &c., “shall 
be utterly void, and of no effect, to all intents and purposes what- 
soever.” The enactment of 1812, aboved noticed, was in fur- 
therance of the policy thus indicated, to discourage and suppress 
gaming, and to facilitate the means of giving effect to the former 
act, as annulling and rendering utterly void, the class of contracts 
arising out of such illegal, immoral, and vicious practices, and the 
construction it has received is but conformable to the manifest in- 
tention of the Legislature. 

Let the decree of the court below be reversed, and the cause 
remanded for further proceedings. 
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BLANN V. BEAL. 


1. In a qui tam action against the clerk of the county court for the penalty for is- 
suing a license to marry a female under the age of eighteen years, without the 
consent of the parent or guardian, the plaintiff is not bound to prove the nega- 
tive averments of the declaration that no consent to the marriage was given. 

2. The record of the consent of the parent or guardian which the clerk is, by the 
statute, required to make, may be given in evidence by him, to show prima 
facie that consent was given. 

3. A memorandum shown to have been made by the father of a child, of the time 
of its birth, would, after his death, be evidence uf the date of its birth, as a de, 
claration ante litem motam; but not if the father were living and able to testify. 

4. If the father by bringing a suit, in which it becomes necessary to prove the age 
of the child, is thereby incapacitated from being a witness, he cannot introduce 
the secondary evidence of his own declaration of the time of its birth, although 
he may be the only witness who can prove the fact. 


Error to the Circuit Court of Dallas. 


This was an action qui tam, by the defendant in error against 
the plaintiff in error, as clerk of Dallas County Court, for issuing 
a license to marry a daughter of the defendant, without his con- 
sent. The declaration contains two counts. The first count 
charges, that whereas the said defendant so being said clerk of 
said county, and by virtue of his office register of the orphans’ 
court of said county, heretofore, to-wit, on the 27th November, 
1840, at, &c. did, as said register, grant and issuea marriage license 
for the celebration of the rites of matrimony between one Wil- 
liam C. Beal and Maria T. Beal, daughter of said plaintiff, and 
an infant at that time, within the age of eighteen years, which 
said license is in the words and figures following, &c. ; and the 
said plaintiff further saith, that at the time of issuing said license, 
the said Maria was an infant within the age of nineteen years, 
at, to-wit, &c. 

The second count charges the license to have been issued by 
the register « without the consent of the said plaintiff, given per- 
sonally before the said register for the celebration of such mar- 
riage, and without due proof being made to said register by the 
oath of at least one credible witness, that said plaintiff, the father 
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of said Maria, infant as aforesaid, did sign a certificate, giving his 
consent to the celebration of such marriage, &c.” 

A demurrer was put in to the entire declaration, which the 
court overruled. 

In the progress of the trial a bill of exceptions was taken, by 
which it appears that there was no proof adduced, whether the pa- 
rent or guardian of the female had given his consent to the register, 
either personally or in writing, or whether proof of such fact was 
made by any witness before the register; or that such was not 
the fact, the defendant insisting that the burthen of proving the 
want of consent, or want of proof thereof, lay upon the plaintiff ; 
but the court ruled, and so instructed the jury, that the burthen of 
proving the affirmative lay upon the defendant; to which he ex- 
cepted. 

To prove the age of the female, the plaintiff introduced a book 
entitled the Life of La Fayette, upon a blank leaf of which were 
some entries relative to the age of the female, and others of the 
family, tending to prove her under the age of eighteen at the time 
the license issued. The proof relative to the book, and the en- 
tries thereon, was the testimony of a witness, who swore that the 
entries were made in the hand writing of the plaintiff, that he had 
seen them some eight years ago, several years after this female 
was born, and that the book was shewn to him as the family re- 
gister. The defendant objected to the introduction of this evi- 
dence, but the court permitted it to go to the jury; to which the 
plaintiff excepted. 

The jury found for the plaintiff, and the court rendered judg- 
ment «that the plaintiff recover from the defendant the said sum 
of five hundred dollars, the debt in the declaration mentioned, to- 
gether with his costs, &c.” 

The assignments of error bring to view, 

1. The judgment of the court on the demurrer to the declara- 
tion. 

2. The several matters set out in the declaration. 

3. The judgment rendered by the court. 


Evans and Hunter, for plaintiff in error—The first count is 
bad, because there are two inconsistent and repugnant allega- 
tions in regard to the age of the female, and it is not therefore 
shown that she was not of the age which dispensed with the 
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consent of the parent or guardian. The second count is bad, 
from the use of the word « and,” instead of “or” in the allega- 
tion that no consent was given, thereby imposing on the defend- 
ant the proof of both modes of consent. [Gould on P. 154.] 

The introduction of the record of births and marriages, was in- 
sufficient, because it is not shown that the person making it’ is 
dead or beyond the jurisdiction of the court. It cannot be evi- 
dence in this cause, as it was made by the plaintiff himself— 
[Greenleaf’s Ev. 118; 1 Starkie’s Ev. 66; Bul. N. P. 255; 3 
Starkie, 1100, 1115. 

As to the onus probandi, it is an established principle, that a 
public officer discharging a public duty under his official oath, is 
presumed to do his duty, until the contrary appears. [1 Phil. Ev. 
193, 195; Bul. N. P. 258; 19 Johns. 345; Hardin’s Rep. 348 ; 
1 Chitty’s Crim. L. 558.] The cases cited on the other side from 
9 Porter, 326, 633, are unlike this case. That wasa statute,making 
an act unlawful generally, with an exception in favor of those who 
obtained a license ; it is therefore the exception which creates the 
offence. [2 Russ. on Crimes, 694; 3 B. & Pul. 303; 5 M. & 
S. 206.] 

The fact to be proved is not more within the knowledge of the 
defendant than the plaintiff, and therefore, although a negative, 
must be proved by the former. [Greenleaf Ev. 90.] 


G. W. Gayte, contra.—The demurrer to the declaration is to 
both counts generally, and the second count is certainly good. 

The defendant must bring himself within the exception of the 
statute, by proving the consent ; he holds the affirmative of this 
issue. The cases cited from 9th Porter, 326, 633, are expressly in 
point; as are also 2 Baily, 151; 1 McCord, 573 ; 19 Wendell, 363 
The proof is more in the power of the defendant than the plain- 
tiff, and must therefore be produced by him. [1 Philips’ Ev. 90; 
2 Gallison, 285; 1 Johns. 513.] Under the statute of this State 
[Aik. Dig. 306] the record of the consent is evidence for him. 

The record of births was proved to have been received by the 
family, and admitted to be correct, many years before this suit 
was instituted, and was therefore correctly admitted. 


ORMOND, J.—We do not consider it necessary to examine 
critically the first count of the declaration, as the demurrer is to 
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both counts, and the second count is certainly good. The sta- 
tute prohibits the clerk fram issuing a license to marry, when the 
male is under twenty-one, or the female under eighteen years of 
age, unless “ the consent of the parent or guardian of such infant 
shall be personally given before the said register,or due proof made 
to him by the oath of at least one credible witness.” The declara- 
tion alleges that the license was issued by the register, without 
the consent of the plaintiff. given personally, and without due 
proof being made by the oath of at least one credible witness, 
that the plaintiff had consented to the marriage. 

The objection taken is, that the employment of the copulative 
conjunction and, cast on the defendant the necessity of proving 
both modes of excuse pointed out in the statute, for issuing a li- 
cense to marry an infant; but we are clearly of opinion that the 
objection is untenable. It was necessary for the plaintiff to ne- 
gative the existence of those facts which would authorize the re- 
gister to issue a license to marry the daughter of the plaintiff un- 
der the age of eighteen years, and this is done as appropriately 
by the term andasor. The allegation is, that neither of the facts 
exists which would authorize the license to issue, and this would 
certainly be disproved, by showing that either existed, and afford 
a complete justification to the clerk. 

The question upon whom the burthen of proof of negative a- 
verments, lies, in cases like the present, appears not to be precise- 
ly settled. The point was presented to this court in The State 
v. Gaus, [9 Porter, 633.] That was an indictment for retailing 
spirituous liquors, without license, and this court, after remarking 
upon the contrariety of decision upon the point, held, that it was 
incumbent on the defendant to make out his excuse by proofs. 

It has, however, been repeatedly held, both in England and in 
this country, that where the charge imports a criminal neglect of 
duty, the proof of the negative averments must come from the 
prosecutor, unless a different rule is provided by statutue. [Uni- 
ted States v. Hayward, 2 Gallis. 485, 500 ; United States v. 
Gooding, 12 Wheaton, 460; Commonwealth v. Stow, 1 Mass. 54.] 
To the same effect are many of the cases cited by the counsel 
of the plaintiff in error. 

Under the influence of this rule of law, so well established, and 
so reasonable in itself, we would feel ourselves bound to hold that 
the onus was with the plaintiff, if the statute had not as we think 
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it has, provided a different rule, as the charge here clearly im- 
ports a criminal neglect of duty on the part of the clerk. That 
portion of the statute authorizing marriage licenses to be issued 
by the register or clerk of the county court, material to this en- 
quiry, is as follows : “ and if the male intending to marry, be un- 
der the age of twenty one years, or the female under the age of 
eighteen years, the consent of the parent or guardian of such in- 
fant, shall be personally given, before the said register, or due 
proof made to him by the oath of at least one credible witness, 
(which oath the said register is hereby authorized to administer) 
that such parent or guardian did sign a certificate then produc- 
ed, giving his consent for the celebration of such marriage; 
whereupon the said register shall record the consent personally 
given as aforesaid, and issue a license, and record the same, &c.” 

The consent then, it appears, of the parent or guardian, per- 
sonally given, or the oath ofa credible witness to the genuineness 
of a written consent, is to be made a record of the court, for no 
conceivable purpose, as we think, but for the protection of the 
clerk, and as a record, is doubtless evidence for him, at least prima 
facie, of the facts therein contained. We cannot presume, in the 
absence of proof, that this record was not made, but must pres 
sume, that the clerk performed the duty enjoined on him by the 
statute. Whether ifhe neglected to place the facts on record, he 
would be precluded from making other proof, that the consent was 
given, we need not now determine. 

There is great reason and good sense in this provision of the 
statute. The parent or guardian are the persons most likely to 
feel incensed at such improper conduct of the clerk, and the only 
persons who would probably take such an interest in the matter 
as to commence an action for the penalty, and if they are incapa- 
citated from doing so by being compelled to be witnesses, the sta- 
tute would soon become a dead letter. Whilst on the other hand, 
this view of the statute affords ample protection to the clerk who 
conforms his conduct to the plain directions of the law. 

An exception to the general rule, that hearsay is not evidence, 
obtains in questions of pedigree, where such testimony is received 
under certain restrictions. So also, the declaration of a parent 
as to the time of the birth of achild made ante litem motam, are 
after his death, admissible as evidence, upon the ground, that he 
must know the fact and has no motive to misrepresent it. [Berk- 

46 
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ley Peerage case, 4 Camp. 401; Rex v. Erith, 8th East, 542; Good- 
right v. Moss, Cowp. 591.] In England, this is considered as 
secondary evidence, and is therefore never admitted when the de- 
clarant is alive and can testify. [Rex v. Wedge, 5 Car. & Payne, 
298; 3 Starkie on Ev. 1102.] 

In the U. States some uncertainty appears to prevail as to the 
admission of such evidence when the declarant is alive and can 
testify, but the weight of authority is clearly that the declarant 
must be dead, or beyond the process of the court. In Elliott v. 
Piersol, [1 Pet. 337,] the court confine the rule to the declara- 
tions of « aged and deceased members of the family.” That the 
declarant must be dead before his declarations can be given in 
evidence, See Chapman v. Chapman 2 Conn. 347; Waldrow v. 
Tuttle, 4 N. H. 371; Banert v. Day, 3 W. C. C. R. 243; 4 ib. 
186; Taylor v. Hawkins, 1 McCord, 165; Leggett and Wooster 
v. Boyd, 3 Wend. 376. 

The admission of this species of evidence has been submitted 
to from the necessity of the case, and to prevent the failure of 
justice, which would frequently happen, especially in questions of 
pedigree, ifthe testimony of eye witnesses were required toestablish 
remote facts. Upon principle, therefore it must be considered in the 
nature of secondary evidence; and to authorise its introduction it 
must be shown that the latter testimony is not within the power 
of the party to produce. The memorandum offered in evidence 
in this case, made by the father, of the birth of the child, long an- 
terior to this controversy, would, if he were dead, be evidence of 
the fact stated in it, but we feel very clear, that both on principle 
and authority, it cannot be admitted, the father being alive and 
within the reach of the process of the court. To permit the 
memorandum to be read as evidence to establish a particular fact, 
when the person who made it is alive, and competent to establish 
the fact itself, would be to overturn one of the most salutary rules 
of evidence—that the best evidence must be produced. 

It is also open to observation that it is scarcely possible to 
suppose that there are not living witnesses, who could establish 
the fact of the age of the daughter of the plaintiff; and to permit 
the rule to be relaxed in this case, would be to innovate upon a 
most important rule without the justification of necessity, which 
has led to its relaxation in questions of pedigree, to prevent a fail- 
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ure of justice, from the difficulty, if not impossibility of proving 
facts of ancient date by living witnesses. 

Nor is the case varied because the father who made the memo- 
randum is plaintiffin the cause, and therefore, incompetent to tes- 
tify in his own behalf. As already stated, it cannot be -supposed 
that he is the only witness who can prove the young lady’s age; 
but if such be the fact, he has voluntarily disabled himself from 
giving testimony, and cannot ask a relaxation of the rules of evi- 
dence, the necessity for which has been caused by his own act. 
This principle was declared by this court in the case of Bennet v. 
Robinson, [3 S & P. 240] where the point was elaborately con- 
sidered and the secondary evidence rejected. For this error, the 
judgment must be reversed, and the cause remanded. 


HALL’S ex’rs v. CLICK, er at. 


1. The equitable lien of the vendor of land, cannot be enforced against the vendee, 
at the suit of an assignee of the note given for the purchase money, where 
the note was assigned by the vendor without recourse. 


Wair of Error to the Court of Chancery sitting at Talladega. 


The plaintiffs in error, filed their bill against the defendants, set- 
ting forth with particularity, that their testator had sold property 
to the defendant Isaac Dickerson, for the sum of twenty-five hun- 
dred dollars, and received in part payment, a note made by Hen- 
ry Click, for nine hundred and sixty-eight dollars. That this 
note was given in part payment of a tract of land, purchased by 
Click of Dickerson, and was received by the testator without 
Dickerson’s indorsement, upon an assurance, that if it could not 
be collected of Click, he (D.) would pay it. It is then alleged, 
that Click has been sued, judgment obtained, and an execution 
returned “no property found :” and further, Click is insolvent. 
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The prayer so far as it need be noticed is, that the complainants 
may be decreed to have an equitable lien for the payment of 
Click’s note, on the land purchased by him of Dickerson. 

Click, Dickerson and some of the other defendants unite in an 
answer, admit the consideration of Click’s note to be as alleged, 
but affirm that it was received by the complainant’s testator, of 
Dickerson, for better for worse, without recourse on him for its 
payment. They conclude their answer with a demurrer to the 
bill. 

The chancellor adjudged, that the complainants were not en- 
titled to assert the lien which Dickerson may have had for the 
payment of Click’s note; more especially as Click had conveyed 
the land in trust, for the payment of debts, and dismissed the bill, 
at the cost of the respective parties. 


S. F. Rice, for the plaintiff in error. 
L. E. Parsons, for the defendant. 


COLLIER, C. J.—It is a principal of law about which there 
is no controversy, that the vendor of real estate retains a lien for 
the unpaid purchase money, unless he has expressly or impliedly 
waived it; and that this lien will be enforced against the vendee 
and all persons claiming under him with notice, although a deed 
has been executed conveying to the vendce the legal title. [Fos- 
ter v. The Trustees of the Athenzum, 3 Ala. Rep. N. S. 302; 
Bayley v. Greenleaf, et al. 7 Wheat. Rep. 46; Brown et al. v. Gil- 
man, 4 Id. 255; 1 Mason’s Rep. 191; Lupin v. Marie, 6 Wend. 
Rep. 77; Hatcher’s adm’rs v. Hatcher’s ex’rs 1 Rand. Rep. 53; 
Elliot v. Edwards, 3 Bos. & P. Rep. 183; Walker v. Preswick, 2 
Ves. Rep. 622; Mackreth v. Symmons, 15 Ves. Jr. Rep. 337.] 
In such case. it is said, the vendee becomes a trustee for the ven- 
dor for so much of the purchase money as has not been paid. 
[Coote on Mort. 248.] 

The law, when carried to this extent is not controverted, but it 
is insisted that Dickerson having transferred the note of Click to 
the plaintiff’s testator under an express agreement, that he was 
not to be liable for its payment, renounced the equitable lien to 
which he was entitled for his security. 'To the consideration of 
this argument we now address ourselves. In Jackman v. Hal- 
lock, et al. [1 & 2 Ohio Rep. 147,] a bill was filed to enforce an 
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equitable lien on land, at the suit of an assignee of notes taken by 
the vendor for the purchase money. © The court admitted that 
there was a trust as between the vendor and vendee, and persons 
claiming under the latter with notice; but say, “this trust does 
not and cannot attach to notes given for the purchase money. Itis 
an equity between the vendor and vendee, which the notes cannot 
affect, but which exists in the same character, whether a note be 
given or not. This equity arises to the vendor for his own safe- 
ty, but it cannot be transferred to another. No law has made it 
the subsect of conveyance on assignment. It cannot follow the 
notes, because the assignee takes in them.a legal interest, and the 
assignment does not purport to transfer, and could not transfer 
an equity existing independent of them.” Lord Hardwicke in 
Pollexfen v. Moore, [3 Atk. Rep. 272,] remarked that « the equi- 
ty will not extend to a third person;” but it is supposed greatly 
weakened the force of the dictum, by the decree which he ren- 
dered, so marshalling the assets as to give to the complainant all 
the relief she asked. [Trimmer v. Bayne, 9 Vesey, Jr., Rep. 
210.] 

In Tiernan v. Beam,et al. [1 & 2 Ohio Rep. 465,] the equitable 
lien was enforced in favor of the vendor’s devisee. The court 
distinguished that case from Jackman v. Hallock, et al. by con- 
sidering the devisee as merely the representative of his testator, 
whose death could not have divested him of a right without any 
fault or act of his. [See also Sugden on Vend. 392, 398, and 2 
Mad. Ch. 105; Henry v. Collins, 4 Litt. Rep. 289; Johnstone v. 
Gwathmey, 4 Litt. Rep. 317.] 

In Schnebly and Lewis‘v. Ragan, [7 Gill & Johns. Rep. 120,] 
a bill was filed by the assignee of promissory notes taken. by the 
vendor of land to enforce the equitable lien. It appeared that the 
notes were assigned by a special endorsement, and without re- 
course in any event to the assignor. The court say, “we think, 
that when the notes were assigned by Lewis to Schnebly, with 
an express stipulation, that he was in no event to be responsible 
for the payment of them, the effect and operation of the agree- 
ment, produced an extinguishment of the vendors lien, because so 
far as he was concerned, it amounted to a payment and satisfac- 
tion of his claim. The lien was intended to secure the purchase 
money to the vendor, and the assignment of the notes without re- 
sponsibility for their ultimate payment, it is presumed is equally 
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as beneficial to him, as if he had received the amount of them 
in money.” “In White v. Williams, et al. [1 Paige’s Rep. 502,] 
the Chancellor intimates that the equitable lien of the vendor will 
not pass to an assignee by implication or construction, but may 
by an express agreement; and the vendor can only be consider- 
ed as retaining the lien (if at all) because he is liable on his en- 
dorsement. He proceeds, “ina recent case, where the vendor 
had negotiated the note, but was obliged to take it up himself 
when it fell due, Lord Eldon, sustained the claim of the original 
vendor to a lien on the land. [Exparte Loring, 2 Roses cases, 
791.] But I am not aware of any case where the assignee of the 
note, has been permitted to sustain such a claim, on an implied 
agreement to assign the lien.” 

The facts of this case relieve us from the necessity of consider- 
ing whether, in any case, the equitable lien of a vendor should be 
enforced at the suit of an assignee; it is quite enough to say that 
there has been no assignment of the lien, and that there is no lia- 
bility, so far as the bill and answers inform us on the part of Dick- 
erson, to pay Click’s note. Whether the cause was heard on the 
bill and answers, by consent, is entirely unimportant, in order to 
let in the material parts of Dickerson’s answer as evidence. The 
bill alleges, that although Dickerson did not endorse Click’s note, 
yet he agreed to pay it, if it could not be collected of the latter. 
This allegation is explicitly denied; and not in terms which can 
warrant the inferenc¢ that there was intended to be an assignment 
of the lien. The case cited from Gill and Johnson, seems to us 
to be so consonant to reason, and so much in harmony with the 
nature of the security which the law implies in favor of the ven- 
dor, that we do not feel authorised to reject it as an authority. 

It is quite unnecessary to extend this opinion by showing a 
want of similitude between a mortgage in fact, evidenced by writ- 
ing, and the lien which equity raises in favor of the vendor of 
real estate. In the latter case, there can be no doubt but the 
assignment of the debt operates a transfer of the mortgage as an 
incident. 

Without adding any thing further, the decree of the court of 
chancery is affirmed. 


CLAY, J. not sitting. 
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CAREW & COATES v. NORTHRUP. 


1. A note payable to A B, or bearer, will not sustain an action in the name of any 
one but the payee, or his assignec; nor will such a note be a good set-off in fa- 
vor of any one, exccpt the payee, or his assignee. 


Error to the Circuit Court of Autauga. 


This was an action of assumpsit, brought by the plaintiffs a- 
gainst H. M. Northrup & Co. on a promissory note given by the 
defendants to the plaintiffs for the payment to them, or bearer, of 
two hundred and seventeen 65-100 dollars, twelve months after 
date. The declaration was filed against H. M. Northrup alone, 
and the action discontinued as to Andrew B. Northrup, on whom 
process was not served. The defendant pleaded, in short, set- 
off, non-assumpsit, and payment. On the trial of the cause, it ap- 


pears by a bill of exceptions, that the plaintiffs introduced, as evi- 
dence, the promissory note described in the declaration. 

The defendant then offered to read, as a set-off, a note, of 
which the following is a copy : 


« $100. « West Wetumpka, 13th March, 18387. 


« Fifteen months after date, we promise to pay Francis Gray, 
or bearer, qne hundred dollars, for value received, if not punc- 
tually paid, interest from date. 

“Carew & Coates.” 


The defendant having proved that said note was made by the 
plaintiffs, and having proved that said last note was in possession 
of defendant long before the commencement of this action—the 
plaintiff objected tothe defendant’s reading said last note, because 
it was not endorsed by the payee, Gray. But the court over- 
ruled the objection, the plaintiffs excepted to the opinion of the 
court, prosecuted his writ of error, and now assigns the follow- 
ing : 
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There is error in said record, in the admission upon the trial; 
of the note made by plaintiffs, as set out in the bill of excep- 
tions. 


Pryor, for plaintiff in error. 


CLAY, J.—The question here raised, is settled by refer- 
ence to the act of June 30th, 1837 ; [Meek’s Sup. 108,§1. It is 
in the following words: 

« That from and after the first day of July next, all bonds, bills, 
or notes, whichshall be made payable to any person or persons, or 
bearer, or toany corporation, or bearer, shall have the effect of creas 
ting an obligation, or liability in favor of the corporation, or person 
or persons, only, to whom any such bond, or note, may be ex- 
pressly made payable ; and no one but such corporation, or per- 
son, or persons, or their endorsee, or personal representative, shall 
have a right to maintain, in his own name, an action upon any 
such bond, bill, or note.” 

It is obvious, that to enable any other person but the payee, or 
obligee, of such a bond, bill, or note, to sustain an action in his 
own name, it must be indorsed—he cannot doso as bearer. [See 
Kinney v. Campbell, 1 Ala. Rep. N. 8. 92.] The note offered, 
as a set-off, was not payable to the defendant, nor indorsed to 
him: a set-off is in the nature of a cross action, and can only be 
good in favor of one who could maintain an action upon it in his 
own name; consequently, the court erred in admitting the note 
offered by the defendant, as a set-off. 

Let the judgment of the Court below be reversed, and the case 
remanded. . 
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COKER, apw’r, v. CROZIER. 


1, Ifthe defendant dics pendinz an action on the case, brought to recover dama» 
ges fora fraud in the exchange of hovses, it cannot be revived against his ad- 


ministrator. 
Error to the Circuit Court of Cherokee. 


This was an action on the case, brought by the defendant in 
error, against the intestate of the plaintiff in error, torecover dam- 
ages for a fraud in the exchange of horses. 

Pending the action, th> defendant died, and the cause was re- 
vived against the plant ffas h'sadm‘n'strator. The jury having 
found a verdict ag unst the d>fendant for eighty dollars, judgment 
was rendered aga ‘nst him for the damages and costs. 

The assignments of error, are, 

1. The revival of the jalznont azinst tho plaintiff in error. 

2. The rend.tion of jadgmont agunst him. 


Moore, for plaintff ‘n error. 
Rice, contra. 


ORMOND, J.—The common Jaw max'm that personal actions 
die with the person, has been modified in England, by the act of 
4 Edward 3,c. 7, and in th’s state by the statute to be found in 
Aik. Dig. 269, § 6. . « All actions of trespass quar: clausum fregit, 
and actions of trespass to recover dim 1g>s forinjuries to personal 
property, may, ifthe pla‘nt:ff or pla‘nt ffs die, b> revived by his, 
her or their representat.ves, in tho sam? manner as actions on con- 
tracts.” 

In the cas2 of Nettles v. Barnctt, [3 Portar, 181,] we held that 
this statute did not authoriz> tho rov.val of a sat, brought for a 
trespass de bonis asporta'is agvnst tho admn‘strator of the d2- 
fendant, wo diced p2ni nx t> sut, bat was confined to the case 
of the death of pla:nt.ffs. We entertain bat Lttle doubt that the 
action brought in this case is within the equity of the statute, 
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though not within its terms, as the established construction of the 
act of 4th Edward, at the present day is, that although the word 
trespasses only is used, that it applies to all cases of injury to the 
personal property of the festator or intestate, in contradistinction 
to personal wrongs, as slander, or assault and battery, without re- 
gard to the form of action. But the remedy by the statute of 4th 
Edward, is given to the executor of the person injured, and has 
never been held to extend to the executors of the wrong doer. 
[Wheatly v. Lane, 1 Saunders, 216, note 1.] So, by our sta- 
tute, the action may be revived in the name of the executor or 
administrator of the plaintiff, if he dies pending the suit, and we 
have already shown, that by the decision of this court, in the case 
cited, that in regard to those actions enumerated in the statute, 
the action cannot be revived against the representative of the de- 
fendant. 

The action in this case is clearly within the common law rule, 
and not being provided for by statute, upon the death of the de- 
fendant the right of action was gone, and could not be revived 
against his representative. The judgment must therefore be re- 
versed. : 





NANCE v. LARY. 


1. Where one writes his name on a blank piece of paper, of which another takes 
possession without authority therefor, and writes a promissory note above the 
signature, which he negotiates to a third person, who is ignorant of the circum 
stances, the former is not liable as the maker of the note tu the holder. 


Warr of Error to the Circuit Court of Tuskaloosa. 


This was an action of debt on a bill single, made by the de. 
fendant and George N. and Joseph H. Langford, on the 29th of 
August, 1838, for the payment of one thousand dollars to the 
plaintiff or bearer, ninety days thereafter. The cause was tried 
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on the plea of zon est ¢ Spitiam, The plaintiff excepted to the 
ruling of the court, by which the evidence adduced by the de- 
fendant was adjudged to be admissible, and then demurred-to the 
sufficiency of the evidence to make out the defence. Upon the 
production of the writing sued on, the defendant admitted the sig- 
nature was in his hand writing, and proved that the word “seal,” 
written in the scroll was not. It was also proved, that about 
March, 1838, the defendant agreed to become a co-surety with 
George N. Langford, in a constable’s bond of Michael Whatley, 
then of Autauga county, that he went to the store of Langford, 
for the purpose of executing the bond, when the latter produced 
a sheet of paper for him to sign in blank—it being the intention of 
all the parties that the paper should then be thus signed, and the 
bond afterwards written out by a competent person. The de- 
fendant accordingly signed his name in blank ; whereupon Lang- 
ford suggested that the signature was so far from the bottom of 
the paper, that there might not be room for the bond to be writ- 
ten above it, and produced another sheet for affiant to sign, so as 
to leave sufficient room for the intended bond. Langford, with 
apparent carelessness, slipped the first sheet aside, and signed the 
other with the defendant, who carried it to the clerk of the court 
to be filled up, leavjng the former with Langford, under the im- 
pression that it had,oOr w vould be destroyed. Subsequently, Lang- 
ford caused the note in controversy to be written over the blank 
signature of the defendant, retained by him; and the defendant 
has derived no benefit therefrom. 

The court decided, that the evidence was sufficient to bara 
recovery, and rendered a judgment for the defendant. 





Peck, for the plaintiff in error, cited Roberts v. Adams, [8 Por- 
ter’s Rep. 297,] Putnam v. Sullivan, [4 Mass. Rep. 45,] Herbert 
v. Huie, [1 Ala. Rep. 18, and cases there cited.]| He contended 
that Langford was not guilty of aforgery, but,at most, of a fraud; 
and as the defendant had enabled him to use his name either by 
design or through carelessness, he must make good the conse- 
quences to the plaintiff, to whom no blame is-attributable. 


Honrtineron, for the defendant.—The demurrer admits that 
the signature of the defendant was used without .any ,authority 
from chim; and he is no more bound to pay the note, than if the 
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blank on which it wes writtcn had becn purlo‘ned, or found by 
the party using it. In th’s vicw Langford was guilty of a forge- 
ry—lIst, in writing the note-——2d, ‘n affix'ng a seal to the defend- 
ant’sname. [3 Inst. 371; Baccn’s Ab. tt. Fergcery, A.] The 
cases relied cn by the pla‘nt ff, are tnl.ke the present. There, 
the paper was s.gned w.th the intcnt:cn that it should be used ; 
or least, such was the infcrence. Here it was substituted by 
another paper, and was nevcr intended to be thereafter used for 


any purpose. 


COLLIER, C. J.—It is insisted for tke plaint:ff that the liabil- 
ity of a person who writcs his name cn a blank p:cce of paper, to 
pay a note or bill writtcn over it, decs nct depend upon the fact, 
that the paper has becn signed for such purpese, but it rests upon 
the ground, that by thus sign’ng the papcr a third person, with- 
out any knowledge of the cxtcnt, cr went of authority, has been 
imposed on. We are not aware of any case in which the law on 
this point has becn la:d down in terms so lJatitudinous. Sumner 
v Parsons, wich is citel by Mr. Dan-, ‘nhis Abrilgment, goes 
further than any other case we have noticed. There, Parsons 
wrote his name ona piece of paper and gave it to Brown; Brown 
made a note on the cther s:de, for the paymcnt of money to Sum- 
ner; Sumner then wrote a guaranty of the note over Parsons’ 
signature, and sued him therecn. The court held, that Sumner 
had a right to fill the indorsement, so as to make Parsons a com- 
- mon indorser of the note, w-th the rights and obligations of such, 
or a guarantor, or warrcntor, or surcty, l-able in the first instance, 
and in all events, as a jo:nt premisor would be. The learned 
author observes, that, “it must be admitted, that this case was 
carried as far as any case had gone, and en the review, the court 
was not unanimous, and it has s.nce been questioned.” 

Chitty, in h:s treat'se on bills, secms to place the liability ofa 
party who signs a blank piece of paper. upon the ground, that he 
confers an authority, or reposcsa confidence in the person to 
whom it is delivered; and deduces the conclusion that if the ex- 
tent of the authority is unknown to him who receives a security 
written thereon, the party signing it, shall be liable to the full 
amount. [9 Am. ed. 33,240. See also Story on Bills, secs. 53, 
222, and cases c-ted in the notes. ] 

Collis v. Emmett, [1 H. Bla. 313,] and Russell v. Langstaffe, 
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Doug. [Rep. 496,] are lead'ng cascs cn th’s point, and in both of 
them, was an authority given; in the first to draw a bill, and in 
the latter promissory notcs. “In the cascs decided in this court | 
authority was conferred by the persons s:gn:ng the blanks to use 
them for some purpose, and the k: abi l'ty is place “d upen the ground 
that though the power was abused, innecent holders of paper 
should not be the losers. [Brahan& Atwood v. Ragland, et al. 3 
Stew. Rep. 260; Roberts v. Adams, 8 Porter's Rep. 297; Her- 
bert v. Huie, 1 Ala. Rep. N.S. 18.] So Putnam v. Sullivan, [4 
Mass. Rep. 45,] is a case in which confidence was reposed. There, 
it appears, that the defendants left their names indorsed in blank 
on papers, with their clerk, for the purpose of having notes ofa 
certain description written thereon, and a third person obtained 
those papers by false pretenccs, and wrote notes thereon, signed 
by himself as promisor to the indorsers, and passed them to a 
third person, who had no not:ce of the facts; the defendants were 
held liable as indorsers. Th:s case and Sumner v. Parsons, go 
quite as far, if net beyond any other that has fallen under our no- 
tice, yet they are distingu:shable from the case at bar in one par- 
ticular, that has been regarded as very important. In each of 
those cases, the party signing the paper placed it in the hands ofa 
third person; in the former, to wr-.te notes on; in the latter, the 
purpose of the delivery is not shown. The latter was not con- 
curred in by the entire court, and has s:nce been questioned; the 
former, in our opinion, presscs the law as far as it is allowable. 
In the present case, there is no just pretence, that the defendant 
ever confided his signature to Langford. Although he signed the 
paper with the intention that a bond should be written on it, that 
intention was changed and so expressed and understood by Lang- 
ford and others interested, before he left the room. and the paper 
thrown aside without any des gn that it should be used. 

The making of the note by Langford, was not a mere fraud 
upon the defendant, it was somethng more.. It was quite as 
much a forgery as if he had found the blank, or purloined it from 
the defendant’s possession. If a recovery were allowed upon 
such a state of facts, then every one who cver indulges the idle 
habit of writing his name for mere past:me, or leaves sufficient 
space between a letter and h‘s subscr.pticn, might be made a bank- 
rupt by having promises to pay money wr.tten over his signa- 
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ture. Such a decision would be alarming to the community, has 
no warrant in law, and cannot receive our sanction. 
The judgment of the circuit court is consequently affirmed. 


CLAY, J.—Not sitting. 


IVEY v. PIERCE, usE, &c. 


1. ‘When a sum exceeding twenty dollars is claimed by the plaintiff, in a proceed- 
ing before a justice of the peace, the defendant cannot be permnigged to prove a 
credit of twenty dollars, or under, by his own oath. ; 

Q. The act of 1839, in Meek’s Supplement, p. 113, § 4, does not in this sempeh, 
change the act of 1814. [Aik. Dig. 294, § 11.] 


Error to the Circuit Court of Lowndes. 


This case originated before a justice of the peace, who issued 
his warrant against the plaintiff in error, in favor of the defend- 
ant in error, ina plea of debt, due by note for the sum of thirty 
dollars. On the trial, the justice gave judgment in favor of the 
defendant in error for the amount of the note, including principal 
and interest, besides costs. Ivey appealed to the county court, 
where Pierce filed his declaration, or statement on the note, and on 
the trial, as appears by a bill of exceptions, Ivey, the defendant, 
there, offered to prove a payment to the amount of $20 by his own 
oath, which the court refused to permit, on the ground that the 
note, which was the foundation of the action, exceeded twenty 
dollars. The defendant excepted to this opinion of the court—a 
verdict was given for the plaintiff, and judgment rendered accard- 
ingly. To reverse this judgment, Ivey prosecuted a writ of error 
to the circuit court, and there assigned for errors : 

1. In not permitting the plaintiff in error, who was defendant 
in the court below, to prove by his own oath, a payment of plain- 
tiff’s demand to the amount of twenty dollars. 
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2. In rejecting the evidence offered, as stated in the bill of ex- 
ceptions. 

3. In not permitting the plaintiff in error to swear in the case 
to an account not exceeding twenty dollars, although he did not 
controvert the demand on which the action was founded. 

The circuit court affirmed the judgment of the county court; 
from that judgment a writ oferror was prosecated to this court, 
and it is now assigned : 

1. That the circuit court erred in affirming the judgment of the 
county court. 


Bourne, for plaintiff error. 


CLAY, J.—The assignment of error here, is, that the circuit 
court erred in affirming the judgment of the county court, and 
consequently, presents the same questions made before that court. 
The first two assignments bring in question the same thing; that 
is, the opinion of the court rejecting the defendant’s own oath, 
offered to prove a credit tp the amount of twenty dollars. We 
think the law, and the general practice under it, both sustain 
the opinion of the court. The section which applies, is in the 
following words : 

«If the sum claimed be twenty dollars or under, the justice of 
the peace may, at the trial of the cause, proceed to examine the 
plaintiff and defendant on oath, and give judgment, as to him the 
right of the cause may appear; and in all cases where the sum of 

_money claimed, exceeds twenty dollars, the oath of neither party 
shall be admitted, but the same evidence shall be required by ev- 
ery justice of the peace, as is required in the superior court.” 
[Aik. Dig. 294, § 11.] 

As it was held in the case of Lock v. Miller, [3 S. & Pp. 13, 14,] 
“this statute is an innovation upon the common law, and there- 
fore will not be extended farther than required by its letter.” 
This statute only authorises the justice, or any other tribunal to 
which an appeal is taken, to examine the defendant when « the 
sum claimed” is twenty dollars, or under. By this is intended 
the sum claimed by the plaintiff in the commencement of the case; 
his claim is the only one made, and the act intended, within that 
amount, that the rights of both parties should be reciprocal—that 
either might give evidence. Here, the amount claimed by the 
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plaintiff was more than twenty dollars, and he could not be 
sworn, in any event. Tw saffer the defendant to give evidence, 
in such a cas2, would be to extend to hima privilege, which 

could not be aliowed to the pla‘nt.i, and not contemplated by the 
statute: and we think the general practice of the State has con- 
formed to these views. Itis well understood, that the common 
law rule of evidence? den‘es to any one the right of being a wit- 
ness in his owa catise—t must be admitted to be a wise and safe 
general rule. When the Leg'slature decms it expedient to change 
it in any respect, it should be restricted, as laid down in the case 
above cited. 

The 3d assignment of errors in the county court seems to have 
relation to the act of 1839. [Meek’ s Supp. 113, § 4.] But that 
act has no bearing on the question. It provides that «in all suits 
to be commenced upon accounts, for a sum not exceeding one 
hundred dollars, the oath ofthe plaintf shall be received as evi- 
dence of the demand, unless the same be controverted by oath of 
the defendant, &«.” The action here was nof on an account; 
nor does the oath of the pla‘nt.ff app2ay to have been received as 
evidence; both of which circumstances must have existed to enti- 
tle the defendant to swear at all, under the provisiom referred to. 
This statute, too, is in derogation of the common law rule of evi- 
dence, and in the case of Bennett v. Armstead, for the use of Hair, 
[3 Ala. Rep. N.S. 597.) had already had the strict rule of con- 
struction applied to, which has been laid down, as applicable to 
the act of 1814, rcterred to in the forego‘ng part of this opinion. 

Let the judgment of the court below be affirmed. 


FOSTER v. McDONALD. 


1. Where the hol Jer of a bill 0° ex~ 11272 resided in Mobile, and the endorser in 
Tuskaloosa, the deposite in the post office of the latter place, by an agent, of no- 
tice of the dishonor of the bill, will not be sufficient to charge the endorser, un- 
less it actually comes to his hands. 

2. Upon proof of these facts, a jury might infer that the endorser received the no- 
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tice if no countervailing fact is shown to destroy the presumption, and upon a 
demurrer to the evidence, the court will so decide. 
3. Upon a demurrer to evidence, no objection can be taken to its competency. 






Error to the County Court of Tuskaloosa. 





Assumpsit in the court below by the defendant in. error, as 
holder, against the plaintiff in error as endorser of a bill of ex- 
change. 

On the trial, the plaintiff read in evidence the bill sued on, which 
was drawn by one Moses P. Walker, in favor of the defendant, 
for twelve hundred and fifty dollars, negotiable and payable at 
the Bank of the State of Alabama. The bill was endorsed by the 
defendant, also Robert B. Walker, Dubose & Roff, and by An- 
drew Armstrong, cashier, the last endorsement being filled up 
to E. F. Comegys, cashier. 

The plaintiff also read the protest of a notary at Tuskaloosa, 
showing that the bill was protested at maturity for non-payment. 
On the protest is the following certificate : « Notices of protest de- 
posited in the post office same day, for the drawer and first two 
endorsers respectively at this place, and last two endorsers 
respectively,.under cover addressed to Andrew Armstrong, 
Esq., cashier, Mobile.” The plaintiff also proved that the bill 
was his property; that Dubose & Roff endorsed it as his agents, 
for the purpose of collection. That Armstrong had no interest 
whatever in the bill, but received and transmitted it to the cashier 
of the State Bank for collection; that E. F. Comegys, cashier 
of the Bank of the State at Tuskaloosa, received it from the 
branch at Mobile for collection, and on its dishonor returned it to 
Armstrong. by whom it was handed to Dubose & Roff, from 
whom he had received it—that McDonald was a resident of the 
city of Mobile, and Foster of Tuskaloosa. 

To this evidence the defendant demurred, and the court ren- 
dered judgment on the demurrer for the plaintiff, from which this 


writ of error is prosecuted. 





























Pecx & Cuark, for the plaintiff in error, argued that there 
were but three modes of giving notice to charge an endorser— 
actual personal notice; a notice left at the house, or place of bus- 
iness; and notice sent by the mail. That in this case, as the par- 
ties did not reside in the same town, the mail could only be re- 
48 
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sorted to, to give notice by the holder on receivmg information 
from his agent of the dishonor of the bill. They admitted that 
the agent might give notice, but as he could not give it directly 
to the defendant through the post office, the protest being made 
in the same place where the defendant resided, it was necessary 
to show that the notice came to the defendant’s hands. 

They also insisted that when an agent protested a bill in the 
same place where the defendant resided, he was required to give 
personal notice; and further maintained that the certificate of the 
notary, that he had placed a notice in the post office, was not 
legal evidence of that fact, as this was not such a case as the sta- 
tute contemplated his certificate should be evidence of. They 
cited 3 Kent’s Com. 74; 11 Johns. Rep. 258. 


Cocuran and Puexan, contra, maintained that as the holder 
and endorser resided in different places, there was no necessity 
cast on the agent of the former, to give notice to the latter, but 
that he might do so, if he thought proper, as was decided when 
this case was, before the court. [3 Ala. Rep. 34.] That the 
only question was whether the defendants had received notice, 
and that under the evidence in the cause, the courts were author- 
ized to infer that such was the fact, this being a demurrer to evi- 
dence. They cited 4 Ala. Rep. 148. 


ORMOND, J.—This case was before this court at a previous 
term. [3 Ala. Rep.34.] It then appeared from the record that 
the holder of the bill, und the person sought to be charged as en- 
dorser, both resided in this place, and we then held that a notice of 
the dishonor of the bill directed to the endorser, and placed in the 
post office in this town, was not evidence of the fact of notice. 
That the agent might have given notice to the endorser, and it 
would have been sufficient to charge him, but as the holder re- 
sided in a different place, it would have been sufficient if the agent 
had notified him of the dishonor of the bill, and that a notice of 
that fact from the holder to the endorser, placed in the post office, 
directed to the endorser at his place of residence, would have 
been sufficient. 

The only difference between the case as now presented, and 
then, is, that it appears now that the holder is a resident of the city 
of Mobile, and that by the demurrer to the evidence, the court 
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is substituted for the jury, to ascertain the facts. The fact which 
the court below had to decide, and which is now devolved on this 
court, is whether the notice put in the post office at this place, 
came to the defendant’s hands within a reasonable’ time, for it is 
admitted that if it did, although irregularly given, it will be suffi- 
cient. 

It appears that the defendant resided in Tuskaloosa, at the time 
the notice was put in the office, directed to him, and we think the 
jury would have been authorized to infer that it came to his hands. 
Mr. Starkie, 1 vol. 14, in his admirable chapter of what evidence 
consists, remarks; “by facts and circumstances are meant all 
things and relations, whether natural or artificial, which really 
exist, whether their existence be perceptible to the senses or not.” 
As mankind in the ordinary business or transactions of life have 
to form their judgments on probabilities, from their knowledge of 
the established order of things, so jurors are frequently compelled 
to decide upon those presumptions which are drawn from the es- 
tablished course and order of human affairs and dealings, and up- 
on their knowledge of the habits and customs of mankind—and 
these. presumptions are not the less facts, because not perceptible 
to the senses. Now we know that it is the established custom 
and habit of persons resident ina place, and especially the mer- 
cantile class, to resort frequently, if not daily, to the post office, 
for information from their private and individual correspondents, 
as well as for that which is derived from the public press. There 
is nothing to relieve the case from the natural presumption, that 
the defendant, like other persons, resorted to the post office, and 
like others, received the communications there deposited for him. 
It is not shown that he was absent from the place, or that by ac- 
cident, or from any other cause, the letter was not delivered to 
him. We do not doubt, therefore, that the jury would have de- 
cided that the notice did come to the hands of the defendant. 

We have previously remarked on the prevailing custom of 
demurring to the evidence, that if gentlemen will withdraw ,the 
determination of facts from the jury, and especially in those cases, 
where the facts, as in this, are not explicitly proved, but rest in 
presumption, “.hey must expect that the court will incline against 
them, in all cases where the tendency of the proof is doubtful.” 
[McGehee v. Greer, 7 Porter 537.] By demurring to the evi- 
dence the defendant admitted every fact, and every conclusion 
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which the evidence conduced to prove, and we think the jury 
might legitimately have drawn the conclusion here stated. The 
case of Carson v. The State Bank at the last June Term, [4 Ala. 
148,] is in many respects analogous to this. 

It is further objected that there is no proof on the record that 
the notary put a letter containing the notice, in the post office, be- 
cause his certificate to that effect on the protest is not proof of 
the fact. The authority of the notary to certify the fact of no- 
tice, is derived from a statute of this State, [Aik. Dig. 327, § 9,] 
which it is argued does not extend to such a case as the present. 

We decline the examination of this question, because by de- 
murring to the evidence, the defendant admitted its competency, 
and referred to the court the question of its legal sufficiency to es- 
tablish the fact it was offered to prove. It, as now contended, it 
was not competent evidence, there was then no evidence of no- 
tice to which the demurrer could apply, and yet it is clear that by 
the demurrer, the defendant demanded the judgment of the court 
upon the evidence. 

The impossibility of permitting the defendant now to object to 
the competency of the evidence will be apparent when we con- 
sider that if the objection had been taken in the court below, other 
proof of the fact might have been offered. The objection can no 
more be taken in this proceeding, than it could have been after the 
verdict of a jury, and indeed by the demurrer the court is substi- 
tuted for the jury. , 

Let the judgment of the court below be affirmed. 


CLAY, J.—Not sitting. 


HERNDON v. GARRISON. 
e 
1, H assigned a promissory note to G; under the assignment, and bearing even 
date therewith, H wrote as follows: “ Also this note is not to be sued for three 
months, I will stand good for the payment of the same, waiving all demands 
and notices ;” two months after the transfer,G brought an action against the 
maker, obtained a judgment in the regular course of prcoeeding, and caused a 
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fieri facias to be issued thereon, which was returned “no property found” and 
sued H: Held, 1. That H_ could not object that the suit was prematurely 
brought against the maker; especially as G might have delayed until the three 
months expired, caused an execution to be returned ‘no property found,” and 
have sued H quite as soon. 2. If the objection was available, it should have 
been taken by plea in abatement. 

2. Semble; where the defendant suffers a note to be read to the jury, without ob- 
jecting to the correctness of its description in the declaration, but excepts to the 
legal sufficiency of the evidence, an appellate court should not revise the ques- 
tion of variance. 


Wrair of Error to the Circuit Court of Benton. 


The defendant in error declared against the plaintiffin assump- 
sit, as the endorser of a promissory note made by Joel D. Hicks, 
on the 29th June, 1839, for the payment of three hundred and 
fifteen dollars, one day after date. The cause was tried on the 
plea of non assumpsit, with leave.to give special matter in evi- 
dence. On the trial, the plainfiff offered the note with its indorse- 
ments, which are as follows: «I assign the within to Caleb Gar- 
rison, for value received, January 4, 1840,—E. Herndon. Also, 
this note is not to be sued for three months, I will stand good for 
the payment of the same, waiving all demands and notices. 
January 4th 1839. E. Herndon.” 

The defendant offered the record of a suit by the plaintiff, 
against the maker of the note, commenced on the 4th of March, 
1840, which shewed the recovery of a judgment, and the return 
“no property found,” previous to the institution of the present 
action. Thereupon he moved the court to instruct the jury, that 
under the proof they must find for the defendant, which instruc- 
tion was refused, and he thereupon excepted, The jury return- 
ed a verdict for the plaintiff, and a judgment has been rendered 
thereon. 


S. F. Rice, for the plaintiff in error. 
No counsel appeared for the defendant. 


COLLIER, C. J.—It is argued by the plaintiff in error, that 
both the indorsements on the note are to be considered as simul- 
taneously made, and constituting in themselves an entire contract. 
That by the acceptance of the note under the condition annexed 
to the transfer, the indorsee impliedly stipulated that the maker 
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should not be sued within three months; and the breach of that 
contract, on his part, is a legal bar to his recovery against the 
indorser. 

It is true, that the terms of the indorsements, and their date, 
would authorise the conclusion, that they were made at the same 
time, and when the defendant was about assigning his interest in 
the note to the plaintiff. But they do not establish such a con- 
tract as makes a forfeiture of the right of recovery against the 
indorser, the consequence of suing the maker within three months. 
The agreement that suit was not to be brought in that time, was 
intended either to relieve the indorsee from suing to the first court 
after he received the paper, or as an indulgence to the maker, 
so that he might pay without legal coercion. It cannot be re- 
garded as a condition, the strict observance of which is necessa- 
ry, in order to continue the liability of the'indorser. Whether it 
was competent for the maker of the note to have pleaded in abate- 
ment of the action against him, that it was prematurely brought, 
we will not determine; but that suit being at an end, the indorser 
cannot set up as a defence that it was broughttoo soon. He has 
prima facie, sustained no injury by such a course on the part of 
the indorsee, and cannot insist upon the breach of an independent 
stipulation, as furnishing a reason, why he should not be discharg- 
ed from his engagement to answer for the makers default. 

The suit was brought at the end of two, instead of three 
months, the judgment was obtained at the second term of the 
court, and an execution issued and returned « no property found” 
to the third. Now, suppose the indorsee had not sued until after 
the three months had expired, and then had bronght his action to 
the county, instead of the circuit court, he would have obtained a 
judgment, but two or three months later, and his execution would 
have been in the sheriff's hands during one half the time, that it ap- 
pears he had an execution. Had the sheriff thought proper, he 
might have returned the execution long before the return day. 
[Reese v. White, 2 Ala. Rep. 306,] and thus, whether the action 
was brought within, or after the expiration of the three months, 
a suit might have been commeneed against the indorser quite as 
early. It is impossible, upon principle, to consider the terms of 
the indorsements as imposing an obligation upon the indorsee not 
to sue the maker within a definite time at the hazard of discharging 
the indorser. The most that can be objected by the indorser is, 
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that by the suit being prematurely brought against the maker, he 
is subjected to an action too svon. If this objection were well 
founded, and injury could result from it, so as to make it availa- 
ble as a defence, it should have been pleaded in abatement instead 
of being relied on as a bar. 

In respect to the objection that the note and indorsements set 
out in the bill of exceptions vary from the description of them in 
the declaration, we would remark, that we have been unable to 
discover any very material variance; and if there was an impor- 
tant discrepancy it could not now be noticed. The evidence 
was received without objection to its admissibility, and the only 
question was, as to its legal sufficiency to authorise a recovery 
of the defendant under the circumstances. We think the circuit 
court properly refused to charge the jury as prayed by the de- 
fendant, and its judgment is consequently affirmed. 


CLAY, J. not sitting. 


THOMPSON v. ARMSTRONG, vss, «c. 


1. A joint and several maker of a promissory note, who is not a party to the case, 
on trial, against another maker, is a competent witness. 

2. The mere fact of his being a party to the note, independently of other testimony, 
goes to his credit—not to his competency. 

3. A note made tobe discounted in a Bank, though not discounted, but afterwards 
put in circulation, may be binding on the parties. 

4, A court is not bound to charge a jury, unless there be evidence to which the 
charge may have relation, oron which it may be founded. 

5. A promissory note, prima facie, carries on its face, evidence of ‘a consideration. 


Error to the Circuit Court of Butler. 


This was an action of assumpsit, founded on a promissory note 
of the following tenor : 
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1000 Dolls.—T welve months after date, we, Benjamin Fuller, 
James K. Thompson and George H. Patillo, jointly and seve. 
rally promise to pay Andrew Armstrong, Esq. cashier, or bearer, 
one thousand dollars, for value received, negotiable and payable 
at the Branch of the Bank of the State of Alabama, at Mobile. 
Credit—Benjamin Fuller, Signed. Bensami Futter, 

James K. Thompson, James K. Tompson, 
George H. Patillo. Georce H. Paritxo. 

The suit was discontinued as to Fuller and Patillo, on whom the 
writ was not served, and the declaration filed against Armstrong 
only. The pleas were non est factum, and the general issue. 

It appears, by a bill of exceptions, that, on the trial, the plain- 
tiff, after proving, prima facie, the defendant’s signature, introduc- 
ed to the jury the note just described; and introduced no other 
proof whatever. 

The defendant introduced evidence tending to shew, that said 
note had never been discounted at the Branch of the Bank of the 
State of Alabama at Mobile, and that the said Branch Bank had 
no interest in said note, and never had; and no claim to it, and 
had not authorized this suit. The defendant also proved that 
Armstrong was cashier of said Branch Bank, during the year 
1837, and that said note was in the form of notes usually made for 
discount in said Branch Bank. There was no proof shewing 
how Sutlif got possession of said note. Upon this evidence, 
the defendant requested the court to charge the jury, that, if they 
believed said note was made for discount in said Bank, and was 
not discounted, that the plaintiff in this action could not recover 
for the use of Sutlif, unless said Armstrong or Sutlif had proved 
to their satisfaction, that said Armstrong or said Sutlif was a cre- 
ditor of some of the makers of said note, or was otherwise a bona 
Jide holder of said note for a valuable consideration—the court 
refused to give this charge, and the defendant excepted to the re- 
fusal. 

And the court charged the jury, that the face of the note was 
prima facie evidence that the defendant owed the sum of money 
therein specified, and thatunless the defendant had proved a fraud, 
in the circulation of said note, and also satisfied them, that Sutlif 
was connected in the fraud, they must find for the plaintiffi—to 
which charge, exception was also taken. 

The defendant also requested the court to charge the jury that 
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if they believed from the proof, that said note was obtained fraud- 
ulently from the defendant, or was put fraudulently in circulation 
against him, that Sutlif could not recover in this action, without 
showing by testimony, that he was a bona fide holderfor avalua- 
ble consideration—which charge the court refused to give. 

The defendant offered to prove by one of the makers. of the 
note, George H. Patillo, that xo consideration had passed to any 
of the makers of said note from Armstrong—that it was without 
consideration—and that the signature of said defendant was not 
genuine. The plaintiff, by attorney, objected to the introduction 
of said witness, on the ground, that he was a co-maker of said 
note; the court sustained the objection, and the defendant ex- 
cepted. 

It is now assigned for error, 

1. That the court erred in excluding the evidence of Patillo, 
for the purpose, and in the mode shown by the bill of exceptions. 

2. The court erred in refusing to give the charge, first request- 
ed, as shewn by the bill of exceptions. 

3. The court erred in refusing to give the second charge re- 
quested. 

4, The court erred in the charge given. 


N. Cook, for the plaintiff in error. 
Bouine, contra. 


CLAY, J.—The first assignment of error, brings into view 
the competency of George H. Patillo, one of the makers 
of the note sued on, to give evidence impeaching its con- 
sideration, and the genuineness of the defendant’s signature. The 
same question, iu a qualified form, came up in the case of Ross 
& wife v. Wells. [1 Stewart’s Rep. 139.] That was an action 
on a promissory note, given by Mrs. Ross, while sole, and Wm. 
J. McCarroll, payable to Wells; the writ issued against Ross & 
wife, and McCarroll, jointly, but was not executed on McCarroll, 
and discontinued as tohim. The defence relied on was non as- 
sumpsit, failure of consideration, and fraud. On the trial, the de- 
fendants below offered McCarroll as a witness to prove, that the 
consideration of the note was certain negroes sold to Mrs. Ross, 
warranted sound, but that one of them was unsound and of no 
value. The circuit court held the witness incompetent; excep- 
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tion was taken, and it was afterwards assigned for error in this 
court. But the judgment was afiirmed—the court deciding that 
the circuit court was right in excluding the witness--and gene- 
rally, «that one maker of a note cannct be introduced by another, 
to invalidate the instrument.” 

In a subsequent case, [ Whatley and Gragg v. Johnson, 1 Stew- 
art, 498,] the same question arose. The_ plaintiff offered What- 
ley as a witness to prove the execution of the instrument, sued On, 
by Gragg. Though objected to by the defendant, the court ad- 
mitted the witness, and this opinion was assigned for error. The 
court held the witness incompetent; that the court below erred 
in admitting him; and on that ground reversed the judgment. 

Both those cases, however, showed that the witness was inter- 
ested in the event of the suit, in which he was called to testify. 
In the first case, McCarroll, the witness might have been held 
liable to contribute. his portion of the amount recovered on the 
contract, which was joint, or his evidence might have lessened 
that amount. In the latter, the court expressly placed it on the 
ground of Whatley’s interest, which indeed, is fully apparent from 
the facts of the case, as stated. In later cases, the doctrine 
has frequently been laid down, that “the mere fact, that the wit- 
ness is a party to a negotiable paper, does not disqualify him. 
Such is the established law in this State.” [Adams v. Moore, 9 
Porter, 406; Griffin v. Harris, Id. 225 ; Davidson v. Love, 1 
Ala. Rep. N. 8. 133.] 

In this case, the witness, Patillo, although appearing on the face 
of the note, as a maker, was not, when offered, a party to the 
suit ; nor directly interested in its event. The objection went to 
his credit, not to his competency, and he should have been ad- 
mitted. Therefore, in this opinion of the court, there is error. 

2. The second assignment alleges that the court erred in re- 
fusing to give the instructions first asked by defendant’s counsel— 
that if the jury believed said note was made for discount in said 
Bank, but was not discounted, the plaintiff could not recover, un- 
less said Armstrong, or Sutlif had proved, that one or the other 
of them was a creditor of some of the makers of. the note, or 
otherwise a bona fide holder of said note for a valuable conside- 
ration. fa 

This court held, in the case of the Planters’ ahd Merchants’ 
Bank, for the use of Sayre, Converse & Co. v. Blair & Morroh, 
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that although a note may have been made with a view to have it 
discounted in a Bank, and may not have been discounted, but is 
afterwards put in circulation, that it is valid and binding on the 
parties. 

This court has, also, held at a very early day, and has repeat- 
edly recognized the decision since, that a promissory note itself is 
evidence of a consideration, although a want of consideration may 
have been pleaded. In the case of McMahan v. Crockett, [Mi- 
nor’s R. 362,] the action was debt, on a promissory note—the 
pleas nil debit, and want of consideration—the circuit court 
charged the jury, that unless the plaintiff introduced otherevidence 
of consideration, the note alone having been introduced, they must 
find for the defendant. The jury did find for the defendant ; the 
case came here on error; and this court held the charge of the 
circuit court erroneous, and reversed the judgment. 

3. The third assignment is, that the court erred in refusing to 
give the charge secondly requested ; that, if they believed from 
the proof that the note was, obtained fraudulently from the defend- 
ant, or was fraudulently circulated against him, that Sutlif could 
not recover. 

To entitle a party to a charge from the court, there must ap- 
pear in the bill of exceptions some evidence, on which to predi- 
cate it, or some evidence to which it may have relation. The 
evidence before the jury has already been stated, and it has been 
seen, that this court has held, that, notwithstanding such facts as 
are set forth, the holder of such a note would be entitled to reco- 
ver; it follows, necessarily, that there is no evidence to sustain a 
plea of fraud, if pleaded ; which, however, is not the fact. It will 
not do to call on a jury, even by plea, to pass on such general al- 
legations, as are here made the ground of exception. In the case 
of Giles v. Williams, use, &c. [3 Ala. Rep. N. S. 318,] it was 
held that a plea alleging that a bond was obtained by « fraud, 
covin, and misrepresentation,” is clearly bad. The plea, in such 
a case, ought to specify, in what the fraud consists, otherwise, it 
would certainly amount to no notice to the party whose rights 
are to be affected. 

4. The last assignment is, that the court erred in the charge 
given ; that the face of the note was prima facie evidence that 
the defendant owed the sum of money therein specified, and that 
unless the defendant had proved a fraud in the circulation of the 
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note, and that Sutlif was connected with the fraud, they must 
find for the plaintiff. This assignment is already sufficiently met, 
by the views presented on the other assignments. So far as there 
was evidence before the jury, the charge was correct. 

Let the judgment be reversed, and the cause remanded. 


MACKAY ann McDONALD v. DODGE & McKAY, svr- 


vivors, &c. 


1. A surety has the right to stand upon the precise terms of his contract, and any 
alteration made, without his consent, either in the terms of the original agree- 
ment or mode of performance, will exonerate him from liability. 

2. When two parties agree to leave certain matters in dispute between them, to 
the award of certain persons, who are named, and subsequently a third person 
becomes surety for one of the parties, that he will perform the award which 
may be made against him on the submission; and afterwards, and without the 
consent of the surety, an agreement is made that other persons may be substitu- 
ted in place of such of the arbitrators as fail to attend, and accordingly two others 
are substituted, but a majority of the original referees act, and make an award : 
held, that this was such an alteration of the original contract as absolved the 
surety from liability on the award so made. 


Error to the Circuit Court of Barbour. 


This was an action of covenant by the defendants against the 
plaintiffs in error, upon the following instrument : 

« John Mackay as principal, and Hugh McDonald as security, 
bind themselves, and agree to give their promissory note, paya- 
ble to Dodge, Kolb & McKay, twelve months from the date 
hereof, for whatever sum the abitrators, chosen this day, by 
Dodge, Kolb & McKay and John Mackay, to settle and deter- 
mine certain matters in controversy between them, may decree, 
which sum is to be added to the sum of two notes payable to 
Kolb & McKay, and the lawful interest on the same, which 
two said notes are now in suit in Charleston, S. C.; and also ac- 
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counts between Dodge, Kolb & McKay and John Mackay, 
which are in suit in Charleston, 8. C., and the said Dodge, Kolb 
& McKay and Kolb and Mackay agree to stand to, abide by 
and perform whatever matter may be the award of said arbitra- 
tors. Given under our hands and seals, this 19th December, 
1840. 
Joun Mackay, (seal.) 
Hueu McDonatp, (seal.) 
Dover, Kors & McKay, (seal.) 
by David C. Kolb, 
Kors & McKay, (seal.) 
by David C. Kolb.” 

The declaration consists of three counts, to which the defend- 
ants demurred separately, and were by the court overruled. 

On the trial, as appears by a bill of exceptions, the plaintiffs 
proved, and read in evidence, the following instrument: «“ Know 
all men by these presents, that David K. Dodge, David C. Kolb 
and Angus McKay, merchants and partners in trade under the 
firm of Dodge, Kolb& McKay of the city of Apalachicola, Florida, 
and John Mackay, merchant of the town of Irwinton, have 
agreed to submit a certain demand made by the said Dodge, 
Kolb and McKay against the said John Mackay, which is here- 
unto annexed, and a certain demand made by the said John Mac- 
kay against the said Dodge, Kolb & McKay, which is also here- 
unto annexed, to the determination of John Hart and Joshua H. 
Dansforth, chosen by Dodge, Kolb & McKay, and Seldon 8S. 
Walkley and LaFayette Stowe, chosen by the said John Mac- 
kay, the report of whom, or the major part of whom, being made 
as soon as may be to any court of record of said county, (if the 
amount awarded against either should exceed fifty dollars,) if not 
to any justice of the peace of said county, judgment thereon to be 
final. And if either of the parties shall neglect to apppear be- 
fore the referees after the proper notice given of the time and 
place appointed by the referees for hearing the parties, they shall 
have power to proceed exparte. 

Dover, Kors & McKay, (seal.) 
by D. C. Kolb. 

. Joun Mackay, (seal.) 

Also the following agreement: «It is hereby agreed by and 
between John Gill Shorter, attorney for Kolb & McKay and 
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Dodge, Kolb & McKay, of Apalachicola, Florida, and Francis 
S. Jackson, attorney for John Mackay, of Irwinton, Alabama, 
that in case the arbitrators, or either of them chosen by the said 
parties aforesaid, to settle certain matters in dispute as set forth in 
a certain agreement, dated 19th December, 1840, should refuse, 
or fail to attend upon said ab-trators, that then the said party or 
parties may forthw.th choose another arbitrator or arbitrators, 
who shall proceed to arbitrate the matters in dispute according 
to said agreement aforesaid, and that the award of the arbitrators 
so chosen, shall be as good and b:nding as though it had been 
made by the arbitrators first chosen. And it is hereby agreed 
further, that the testimony of John N. Cummings, taken and sign- 
ed and sworn to, before a justice of the peace at Apalachicola, 
Florida, shall be read to prove the debts against John Mackay in 
account rendered as cash, Ist June, 1838. and also up to June 
Ist, 1839, and it is further agreed that the said Mackay shall 
have time to send for the letter of Dodge, Kolb & McKay, and 
the account in their favor, both of which are now in the hands of 
his attorney in Charleston, S. Carolina, provided he obtains them 
within nine days from this date, 6th January, 1841. 
Joun Mackay, 
By F. S. Jackson, 
J. G. Snorrer, 
Atto. for Kolb & Mackay and 
Dodge, Kolb & McKay. 

The plaintiff proved that this paper was executed by Jackson 
as attorney for John Mackay, but that he was not the attorney 
of McDonald, and that Mackay assented thereto. The plaintiffs 
also read an award in the following terms: 

We, the arbitrators, having examined the accounts of John 
Mackay against Dodge, Kolb & McKay, and the accounts of 
Kolb & McKay, and Dodge, Kolb & McKay against John Mac- 
kay, find said John Mackay indebted to Dodge, Kolb & McKay, 
and Kolb & McKay in the sum of four hundred and two dollars 
fifty-nine cents, upon the Ist February, 1841. 

Joun Harr, (seal.) 
L. N. Brovenrton, (seal.) 
L. F. Srowe, (seal.) 
V. R. Tommey, seal.) 
J. H. Dansronrta, (seal.) 
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To the reading of all which to the jury, as evidence, the de- 
fendant, by his counsel objected, but the court qverruled the ob- 
jection, and the defendant excepted. 

The jury found a verd.ct for the plaint:ff for two thousand two 
hundred and ninety-seven dollars ninety-nine cents, for which 
the court rendered judgment. 

The defendant assigus for error. 

1. The overruling the demurrer to the several counts of the 
declaration. 

2. The matter of the bill of exceptions. 


Merk, for plaintiff in error. The declaration is clearly bad; as 
the covenant between the parties was altered in a material part, 
the action should have been on the subsequent parol contract. 
[McVoy v. Wheeler, 6 Porter; 201.] 

The change made in the agreement to arbitrate without the 
consent of McDonald. the surety, is not b:nding on him, and the 
award of persons by whose dec.s:on he had agreed to be bound, 
creates no liability on him. 


SHortrer and Burorp, contra. 


ORMOND, J.—The objection to the declaration cannot pre- 
vail. This cause was here at the last June term, brought by the 
present defendants in error against the present plaintiff in error, 
when it was held that the declaration was sufficient, and what- 
ever may be its merits or demerits, it cannot now be enquired into, 
as the previous decision, ailirming its sufficiency, is the law of 
this case. 

The question upon the bill of exceptions is, whether McDonald, 
the surety, is bound by the award made by the abitrators select- 
ed pursuant to the parol agreement entered into by the attornies 
of the parties. 

A surety has the right to stand upon the precise terms of his 
contract, and any alteration made without his consent, either in 
the terms of the orig:nal agreement, or in the mode of performing 
it, will exonerate him from liabil-ty. 

Here the surety was bound taat Mackay should perform an 
award made by certain persons agreed on in an arbitration bond 
which had been executed previously on the same day, between 
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the defendants in error and Mackay, his principal; and as the prin- 
cipal would not have been bound by an award made by persons 
not agreed on in the submission, without his consent to such 
change, neither is the surety. His obligation was to secure the 
performance of an award made by certain designated referees; 
the effect of the alteration made without his consent is to make 
him liable for an award made by persons, only a part of whom 
were those originally selected. It is not important that a major- 
ity of those who made the award, were the same persons agreed 
on. It is impossible to know but that one of the substituted re- 
ferees may have influenced the judgment of the rest. It is not, 
however, necessary that it should appear that the surety has been 
injured necessarily by the alteration, nor would it make any dif- 
ference if it was evident that he was to be benefitted by it. It is 
a sufficient answer that it is not the contract for the performance 
of which he was surety. 

The case of Whicher v. Hall, [5 B. & C. 269,]affords a strong 
illustration of the tenacity with which this principle is adhered to. 
The facts were, that the defendant was surety for another to the 
plaintiff for the milking of thirty cows, at seven pounds ten shil- 
lings each per annum; subsequently an agreement was entered in- 
to without the consent of the surety, that the hirer was to have 
twenty-eight cows for one half the year, and thirty-two for the 
residue. ‘The court held that this was a new bargain, which was 
not binding on the surety, who had a right to insist on a literal 
performance of the originalcontract. That there might be but little 
difference between the two contracts, but that the true question 
was, whether the contract sought to be enforced against the sure- 
ty, was the one for the performance of which he was bound. 

This case may have been pushed to the verge of propriety; but 
it places in a strong point of view the inflexibility of purpose with 
which the rule, that no change shall be made in the terms or 
mode of performance of a contract, without the consent of the 
surety, is adhered to by the courts. 

The award made in this case not being such as the surety, 
was bound by the terms of his contract for the performance of, 
no action can be maintained upon it against him, and it therefore 
becomes unnecessary to consider the other questions made at the 
bar. 

Let the judgment be reversed, and the cause remanded. 
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ABBOT'S ex’r v. DOE, rx pem. KENNEDY. 


4. Under an act of Congress, passed in 1818, the United States caused certain lots 
in the city of Mobile, lying upon the shore of the bay, to be sold; in 1832, Con- 
gress passed an act, confirming a Spanish concession, made in 1806, for the 
shore by which these lots were bounded, which statute declares that “the patent 
provided to be issued, shall not be held to interfere with any part of said tract, 
which may have been disposed of by the Un‘ted States, previous to the passage 
of this act; and this act shall be held tobe no more than a rclinquishment of 









whatever title the United States may now have to such tract of land:” Held, 






that the concession and confirmatory act, did not divest or .mpair the riparian 






rights of the purchasers under the act of 1818. 







Warr of Error to the Circuit Court of Mobile. 





This was an action of ejectment brought by the defendant in er- 
ror for the recovery of a “certain lot of ground” situate in the 
city of Mobile. The defendent below was admitted to defend as 
the landlord of the tenants in possession, and confessing lease, 
entry and ouster, the cause was tried on the plea of not guilty. 
At the trial the defendant excepted to the ruling of the court. 
The plaintiff to make out his title, offered in evidence a record 
from the Land Office at St. Stephens, of the claim of McBoy, 
also a deed from McBoy to Joshua Kennedy conveying his in- 
terest in the claim. He also read an act of Congress, passed in 
1832, in favor of Joshua Kennedy—a patent certificate and sur- 
vey, and a patent issued thereon in 1836, which embraces the 
locus in quo. Further, he offered a certified copy of Dinsmore’s 
survey of the Fort Charlotte lots by the United States. All of 
which documentary evidence is made part of the bill of excep- 
tions. 

The defendant to support his title, offered in evidence patents 
issued under the authority of the act of Congress of 1818, bearing 
date Ist October, 1821. These patents describe lots lying im- 
mediately west of the locus in quo, bemg for lots numbered 8,9 
and 10, in square number 3, each of which had a front of thirty 
feet, and embraced part of the ground on which Fort Charlotte 
once stood. He also offered a copy of Dinsmore’s map, and prov- 


50 

























394 ALABAMA. 


—_——— —E 


a 


“Abbot's ex’r v. Doe, ex dem. Kennedy. 





ed by the copyist, that it was scrupulously exact and drawn from 
the original; that the river boundary was marked on the copy as 
it was on the original, and was correct in point of fact. He called 
many witnesses, who testified that at the time of the sale of the Fort 
Charlotte lots high water extended over the eastern limits of the 
lots conveyed by the defendant’s patents: and further, that the 
land now in controversy was reclaimed from the water and filled 
up by the defendant's testator, or those under whom he mediately, 
or immediately claimed. The defendant deduced a title to himself 
to the lots described by the patents, and proved that the property 
in controversy was adjoining them, and lay immediately east of 
them. The court charged the jury, that if they believed the evi- 
dence, the plaintiff’s title was the best. To which the defendant’s 
counsel excepted. 

The concession to McBoy, bears date in 1806. The act of 
Congress of 1832, is merely a confirmation of the claim which Mc- 
Boy transferred to Kennedy, and a relinquishment of the interest 
of the United States in the premises, subject to the just claim of 
any person “ derived from the United States, or under either the 
British, French, or Spanish Governments.” 

The jury returned a verdict in favor of the plaintiff, and judg- 
ment was thereupon rendered. To revise which, is the object of 
the present writ of error. 


Darean, for the plaintiff in error. 
Srewart, for the defendant. 


COLLIER, C. J.—The act of Congress of 1818, authorised 
the President of the United States, whenever, in his opinion, it 
was consistent with the public interest, to cause the ground 
whereon Fort Charlotte at Mobile stood, to be surveyed, and laid 
off into lots, with suitable streets, &c.; and when thus surveyed to 
sell the lots at public sale. The defendant, in right of his testa- 
tor, deduced a title to several of these lots, under the purchasers 
at the government sale, and claims the premises in question as a 
riparian proprietor. That the property sought to be recovered 
was below high water mark at the time the Fort Charlotte lots 
were sold, is not disputed: and the quesions are. 1. What right did 
those under whom the defendant’s testator claimed, acquire to the 
shore in virtue of their purchases of thecontiguous land? 2. Did the 
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concession to McBoy, the act of Congress of 1832, and the pa- 
tent issued thereunder, invest the plaintiff with a paramount title? 

The grantee of land from the government lying along naviga- 
ble water acquires a right of soil to high-water mark. It is a well 
settled principle of the common law, that a person whose land is 
bounded by a stream of water which changes its course gradually 
by alluvial formations, shall still hold by the same boundary, in- 
cluding the accumulated soil. [New Orleans v. The United 
States, 10 Peters Rep. 717; Hagan & Campbell v. Cleaveland, 
8 Porter’s Rep. 9, and cases there cited.] Angell, in his treatise 
on Tide Waters, argues to prove that it is allowable to make 
embankments on, or reclaim the shore, and appropriate it to pri- 
vate purposes where the public are not incommoded. But ad- 
mits that the common, which is founded on the civil law, recog- 
nizes the State as the legal proprietor of the shore, in trust for the 
public, and entitled to judge whether artificial improvements will 
be promotive of the common right of enjoyment; and consequent- 
ly may abate an intrusion as a public nuisance, or a purpersture: 
[pages 125, 133, 143.] The inference from the law, as we have 
stated it, is, that accretions from natural causes become the soil of 
the riparian proprietor, that his limits extend, or diminish, accord- 
ing as the water may recede or trench upon his land. The State 
only claims a property in the shore, as the representative of the 
public, for purposes entirely conservative of the usufruct therein, 
and never destructive of it. This being the case, it would seem 
necessarily to follow, that the sovereign power can make no dis- 
position of the shore, by grant, or otherwise, prejudicial to the 
rights of those for whom it is holden in trust. This question was 
considered quite at length in the The Mayor, &c. of Mobile v. Es- 
lava, [9 Porter’s Rep. 577,] in which it was held, that although it 
was competent for the King of Spain, in the exercise of his unlim- 
ited powers, to grant the shore of the navigable waters in his 
American possessions, yet Congress was prevented, by the stip- 
ulations with Alabama, from exercising such a power, since its 
admission into the Union. 

At the time of the sale of the Fort Charlotts lots, the concession 
to McBoy was wholly inoperative, and would not have authoris- 
ed arecovery in an action of ejectment. [De La Croix v. Cham- 
berlain, 12 Wheat. Rep. 599.] In fact, being subeeqyent in date 
to the treaty of St. Ildefonso, and not embraced by the stipulations 
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of the treaty of February, 1819, it was null and void, according 
to repeated decisions of the Supreme Court of the United States; 
[Foster & Elam v. Neilson, 2 Peters Rep. 254; Garcia v. Lee, 
12 Peters Rep. 511; Keene v. Whitaker, et al. 14 Peters Rep. 
170. See also Innerarity v. Byrne, 8 Porter’s Rep. 176; Pol- 
lard’s heirs v. Kibbe, 9 Porter’s Rep. 712; Doe, ex dem.; Pollard’s 
heirs v. Files, 3 Ala. Rep. N. 8S. 47; U. States v. Percheman, 7 
Peters Rep. 51.] There can be no questicn, that the concession 
adduced by the plaintiff'as a link in the title sought to be estab- 
lished, might be recognised by the United States; yet, itis con- 
ceived that no confirmation made subsequent to the sale of the 
Fort Charlotte lots would overreach and divest the riparian 
rights which the purchasers of them acquired. By granting the 
land to the shore, the government impliedly stipulated with the 
purchaser, that the shore should be his boundary, subject only to 
such changes as might be made by the encroachment or reces- 
sion of the water. The act of 1832 is merely confirmatory of 
the claim acquired from McBoy, and declares, « that the confir- 
mation of this claim, and the patent provided to be issued shall 
not be held to interfere with any part of said tract, which may 
have been disposed of by the United States previous to the pas- 
sage of thisact, and this act shall be held to be no more thana 
relinquishment of whatever title the United States may now 
have to such tract ofland.” This statute is set out in extenso in 
the patent, and the conveyance is made with a reservation of the 
paramount title of adverse claimants. ‘This being the case, no 
question can arise as to the conclusiveness of the patent in a court 
of law; and the inquiry is, whether the purchasers of the Fort 
Charlotte lots, in virtue of a riparian proprietorship, became en- 
titled to the premises in controversy. From what we have al- 
ready said, it results, that no subsequent grant by the govern- 
ment can operate to divest the defendant’s right to alluvion, or 
change his boundary by interposing another proprietor of the soil 
between his land and the water. The terms of the act cited, 
forbid the idea that such an interference was contemplated. 

The conclusions we have stated appear to us to be so fully sup- 
ported by authority, that we have not thought it necessary to 
sustain them by an extended argument. Foster and Elam v. 
Neilson, re-affirmed as it is by the cases cited from 12 and 14 
Peters, is not at all shaken by the elaborate argument contained 
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in the separate opinion of Mr. Justice Baldwin, in Pollard’s heirs 
v. Kibbe, [14 Peters.] The view there taken, indicates the most 
laborious research, but in our judgment is exceedingly ill-timed. 
It seems to us with all deference, that it would have been quite as 
well if the learned Judge had contented himself with dissenting 
in Garcia v. Lee. The judgment in that case gave to the Ameri- 
can interpretation of the treaty of 1819, a judicial sanction, irre- 
versible, save only by the other departments of the government. 
Whether the construction of Spain was not the true one, or whe- 
ther it was not demanded by that integrity which should charac- 
terize negotiations between independent nations, is an inquiry 
which the judiciary could not now entertain without an inexcu- 
sable disregard of the maxim stare decisis. A departure from 
the course of decision as now established is also forbidden by the 
consideration that it would probably unsettle titles to an incalcu- 
lable extent; while many would be deprived of their rights by the 
operation of the statute of limitations. 

The result is, that the judgment of the circuit court is revers- 
ed, and the cause remanded. 


CHAPMAN v. CHUNN, et at. 


1. When upon a sale of land, upon future payment of the consideration, the ven- 
dor gives his bond for title when the purehase money is fully paid, he retains a 
lien, in the nature of a mortgage, upon the premises sold. 

2. In such case, if the purchase money be not paid, chancery may decree a sale of 
the property, and apply the proceeds to its satisfaction. 

3. A bill filed by the vendor, under such circumstances, need not disclose the nature 
of the vendor’s title. 

4. This lien is not impaired by the circumstance of the vendor’s contracting, at 
the time of sale, to take, or actually taking, personal security for the payment of 
the purchase money. 

5. That one has been placed in possession of land by the vendee, under such a 
sale, retaining the same, and claiming and refusing to pay over rents and pro- 
fits, are sufficient grounds for making him a party to a bill filed to subject the 
land to payment of the consideration. 

6. What constitutes multifariousness in a bill ? 
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Error to the Chancery Court at Huntsville. 


A bill was filed in the Chancery court, at Huntsville, by Reu. 
ben Chapman against Launcelot Chunn and James Linn, which 
charged that complainant, in November, 1839, sold to the defend. 
ant, Chunn, certain lands lying in Morgan county, for eighteen 
hundred dollars, payable at future periods, in three instalments, 
for which complainant took Chunn’s notes, and gave his bond for 
title, to be conveyed after full payment of the purchase money. 
It was further agreed that Chunn should give good personal se- 
curity, who should sign said several notes, but he failed and re- 
fused to comply with this part of the agreement. It is further 
charged that Chunn took possession of the lands, but has made 
payment of no part of the consideration, and has absconded with 
all his property, leaving his family and the said James Linn in 
possession ; that Linn takes the profits, estimated at the annual 
value of $400, and although requested so to do, refuses payment 
of any part to complainant, notwithstanding he has offered to 
credit Chunn’s notes. with the amount of such payment. The 
bill further charges that lands have so fallen in value, that the 
tract sold is not now worth the purchase money; and seeks to 
recover rents, as Well as to have the lands sold, and the proceeds 
applied to the satisfaction of said notes. 

The subpeena was executed on defendant Linn, but returned 
“ not found” as to Chunn, and the record shows no further pro- 
ceedings against him. 

Linn filed his answer, stating, in substance, that he knows no- 
thing of the agreement between complainant and Chunn ; that he 
found Chunn in possession, and made a contract with him, to the 
effect, that Chunn should furnish the land, and a certain number 
of hands, and that Linn should furnish certain other hands; that 
they should work in conjunction, and divide the crop equally. 
Linn denies that he has any other interest in the land, or that he 
intends holding possession of the same longer than may be neces- 
sary to gather his crop; and prays that his answer may be given 
the force of a demurrer to the bill. 

No further step seems to have been taken toward preparation 
of the cause for final hearing ; and at May term, 1842, on argu- 
ment of said demurrer of defendant Linn, it was ordered by the 
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court, that the bill be dismissed generally, at complainant’s costs. 
It is now assigned for error, that the court below erred : 
1. In sustaining the demurrer ; and 
2. In dismissing the bill. 


S. Parsons, for plaintiff. 
Rosrnson, for defendant. 


CLAY, J.—The leading principle, involved in this case, has 
been well examined, and well settled, by the opinion of the court, 
in the case of Haley, ect al. v. Bennett, reported in 5 Porter, 452, 
473. In that case Bennett filed a bill against Haley & Brow- 
der, stating that the complainant had, some time before, sold a lot 
in Tuscumbia, with its improvements, to said Browder, for the 
consideration of five hundred dollars, part paid in cash, and the 
balance payable in several instalments, and had given his bond for 
the conveyance of title on full payment of the purchase money ; 
that Browder had afterwards contracted to sell, as far as he was 
able, to Haley, &c. ; on the coming in of Haley’s answer, he ap- 
pended thereto a copy of the complainant’s bond, agreeing sub- 
stantially with the allegations of his bill; but assigned first to one 
Norris, and afterwards to defendant Haley. On final hearing of 
the case, the circuit court, then exercising chancery jurisdiction, 
decreed a sale of the house and lot, the proceeds to be applied to 
the satisfaction of the balance of the purchase money, remaining 
due from Browder to Bennett, and the surplus, if any, to be paid 
to defendant Haley ; and ifthe proceeds of the sale were insuffi- 
cient to satisfy the balance due, the deficiency to be levied of the 
goods and chattels of Browder. From this decree a writ of er- 
ror was prosecuted to this court, by which it was determined, 
amongst other things, that «all the essential incidents of a mort- 
gage, particularly in regard to a lien upon the premises for the pur- 
chase money, attach to, and control a contract for the sale of 
lands, where the vendor makes a bond, conditioned for title, when 
payment is complete.” The court further held, in substance, that 
“ the vendor of real estate, who parts with the possession, and 
executes a bond, conditioned for the making of titles, when the 
purchase money is paid—has a lien upon the estate, which he 
may enforce in chancery, against the estate itself, in the posses- 
sion of the assignee of the vendee,” and this without first pro- 





ALABAMA. 


Chapman vy. Chunn, et al. 








ceeding against the vendee, for the recovery of the purchase 
money. 

The principles thus laid down seem to apply, with great force 
to the case under consideration, and must decide its fate, unless 
some of the objections urged by the counsel of defendant Linn 
should prevail. 

1. The first of those objections is, that the bill does not shew 
that complainant had title to the land: that he avers a willingness 
to make a deed, but does not aver an ability. 

In reply to this objection, it may be asked, what right has the 
defendant Chunn, or any one holding under him, to raise the ob. 
jection? If the complainant is to be viewed as a mortgagee, 
having a lien on the premises for the sum due, as we have seen 
he is, he has an undoubted right to sell the subject of lien, whe- 
ther of little, or great value, for what it may bring, till his claim is 
satisfied. Itmay be the complainant’s misfortune, if the title to 
the mortgaged property is so doubtful, or bad, as not to produce 
an amount suflicient to pay his debt; but it certainly does not be- 
long to the mortgagor, or person standing in a similar relation, to 
raise the objection. But the bill does not seem to be liable to the 
objection stated, ifeither of the defendants were in a situation to 
make it; for the complainant avers he «is ready and willing to 
comply with his agreement, so soon as payment shall be made.” 
His agreement was to convey title to the premises ; and it is diffi- 
cult to conceive, how a party can be ready to convey title, when 
he has none. 

2. Again it is contended, that the agreement between the com- 
plainant and defendant Chunn, never was perfected—so that no 
such interest ever vested in Chunn, as would authorize this pro- 
ceeding. 

We have seen that complainant gave his bond to Chunn for 
title, which, so far as appears, is yet in his possession, and Chunn 
signed the several notes, but failed to procure any one to sign as 
his security. This was an additional security, promised by Chunn 
to complainant—the failure was the first breach of his contract ; 
and it cannot be admitted that he shall take advantage of his own 
wrong, retain the complainant’s bond, and, at the same time, de- 
feat his claim to the purchase money. 

3. It is further alleged, that complainant did not rely upon his 
lien, but waived it, by requiring security. Yet, the bill shows, 
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that, so far from waivng hs|cn, thee pip aes rt dd not cxcerte 
a deed, but only gave his b riitc fl y nent cf the 
consideration show ld be nade. By dec aereemcnt, ( bhunn wes 
to have g.ven sec: els notes, bes'dcs leav-ng the title in 
compla-nant tll full payment was made. The cease 2 of Foster 
against The Trustees of the Atheneum, (2 la. I » IN. DD. BE 2,] 
cited by the defendant’s ase docs not ststan the objection. 
In that case an actual conveyance of t:tle had been made, and 
other, and independent securities taken; and alter review ng the 
authorities on the subject, the court comes to the conclus:en, 
“that the law on this interesting subject ought to te considered 
as settled, at least in the U nited States; that when a vendor of 
land executes a conveyance, and takes personal collateral secu- 
rity, binding others as well as the vendee, 2s a note hesne secur.ty; 
or a collateral security, as a pledge or mortgage, that no l.cn ex- 
ists on the land itself.” Now, inthe case befure us, as we have 
seen, instead of convey-ng title, the compla‘nent ¢ ai gave a bend 
to make a title, on the cond.t.cn, that full payment of the cons-de- 
ration was made. [ience, there is no analogy between the cases, 
And, we presume, it will not be serious!y contended, that a ven- 
dor may not convey t-tle, and take a mortgage cn the same pro- 


perty, or give a bond for conveyance when the cons-derat:on is 


fully paid, which, as we have seen, has «all the equitable inci- 
deats of a mortgage,” and, at the same time, take personel, or any 
other additional security for the payment of the purchase money. 

4. Another objection, relied on by defendant L'nn’s counsel is, 
that there is a m‘sjo.nder of part-es; that the bill docs not show 
that Linn holds any estate, or even interest, under Chunn ; nor 
any priority of estate or contract between them. 

We do not think this objection sustained by the record. It is 
true the bill does not say in express words that a contract of any 
particular kind, was made between them; nor spec-fy any patti- 
cular interest, or estatz, as hav.ng been passed from Chunn to 
Linn; but it expressly charges that, when Chunn left the coun- 
try, he put L:nn in possession of the land, and that L-nn was then, 
and from the preced.ng w-nter had been, us ng tie s2me, tak ng 
the profits thereof, and had declared h‘s intcnt.cn to cont-nue to 
do so, without making to the compla:nant any payment, or remu- 
neration whatever. The conclusion would result from these 
facts, that there was a contract of some nature between the par- 
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ties, by virtue of which Chunn transferred the possession and use 
of the land to Linn, under which the latter claimed the exclusive 
use and profits. Being in possession, under Chunn, and refusing 
to account to Chapman for rents, or profits, certainly raised the 
presumption that he claimed an interest inthe property, and he 
was therefore properly, and necessarily made a party. 

5. The last objection, relied on, is that the bill is multifarious— 
that if complainant has any right to rents and profits against Linn, 
itis not by force of his contract with Chunn—that regarding 
Chunn as a mortgagor and complainant as a mortgagee, he would 
have no right to rents and profits. 

To constitute multifariousness, a bill must set forth several dis- 
tinct matters, perfectly unconnected. Ifit merely seek to reco- 
ver the value of land, and rents and profits issuing out of the same 
property, there certainly is not such entire want of connection, as 
to render it multifarious, even admitting that one may be right- 
fully recovered, and the other not. In the case under considera- 
tion, the complainant seeks to recover a certain amount due to 
him, by virtue of a lien held by him on certain lands; and al- 
leging that the lands will not produce a sufficient sum for the sa- 
tisfaction of the claim, he asks the court to supply the deficiency 
by giving rents and profits, which have issued out of the same 
land, during the existence of his lien. Now both claims are pre- 
dicated upon the same land, belong to the same subject matter, 
and are supposed, by the complainant, to result fromthe same 
contract, made with him by one of the parties, under whom the 
other holds. Suppose he is mistaken, and claims too much, this 
should not be permitted to defeat his recovery of what he may 
rightfully claim. In the case of Kennedy’s heirs and executors v. 
Kennedy’s heirs, [2 Ala. Rep. N. 8.571] this court held the follow- 
ing language : 

« The objection of multifariousness, it is said, must be confined 
to cases, where the case of each defendant is entirely distinct and 
separate in its subject matter from that of the other defendants ; 
for the case against one defendant may be so entire, as to be in- 
capable of being prosecuted in several suits ; and some other de- 
fendant may be a necessary party to some portion only of the 
case stated. In the latter case, multifariousness would not be an 
available objection.” [Story’s Eq. Pl. 2d ed. 225; Attorney Gen- 
eral v. Craddock, 3d Milne & Craig’s Rep. 85.] 





JUNE TERM, 1848. 403 


Bingham v. Rushing. 


In continuation, in the same case, the court held it « difficult, if 
not impracticable, to reconcile all the decisions on this subject, or 
to educe from them general rules to test the objection. Without 
attempting to cite them, it may be said with truth, they are ex- 
tremely various ; the courts seeming to be influenced by what 
was convenient and just, in the particular case, rather than lay 
down any inflexible rule; always discouraging the objection, 
where, instead of advancing, it would defeat the ends of justice.” 

In the case before us, the complainant found Linn in possession 
of land, on which, by contract with Chunn, he held a lien for a 
certain sum of money—that possession, too, was obtained direct- 
ly from Chunn: possession, prima facie, raises a presumption of 
claim and interest in property: Linn not only held the possession, 
and used the land, but refused to account to complainant for rents 
and profits. He appeared to have an interest, if not a claim, to 
the property, which the complainant sought to subject to the pay- 
ment of his debt ; and he was, therefore, properly made a party. 
Nor, if it should turn out on the final examination of the merits, 
that the complainant is not entitled to recover of Linn, does it 
follow necessarily, that the bill is multifarious, and that he cannot 
recover against Chunn. 

The result of these views is, that the decree of the court below 
must be reversed, and the cause remanded for further proceed- 
ings. 


BINGHAM v. RUSHING. 


1. The act of 31st December, 1841, the more speedily to collect debts against 
corporations, does not have a restropective effect so as to authorise a suit com- 
menced before its passage. 

2. When the stockholder of a corporation is garnisheed as a debtor of the compa- 
ny, and answers that he has paid all the calls made by the President and Direc. 
tors of the company upon him, he cannot be made responsible upon the residue 
of his stock, upon which no calls have been made, upon the general law of gar- 
nishment. 
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Ezro2 to the Creat Court of Tuskalocsa. 


Th’s procecd'ng was commenced in the court below by the 
plant ff in crror, by procecs of garn shment aga‘nst the defendant 
inerror. The plantf, at the March term, 1840, of the circuit 
court of Tuskaloosa, recovered a judgment against the Wetump- 
ka and Cocsa Rail Road Company, for $1365 06, and on the 
31st August, 1840, he made affidavit and obtained process of 
garnishment against the defendent as a stockholder of the Com- 
pany. The defendant appeared and answered, deny.ng that he 
was indebted to the Company, but adm‘tted that he was a mem- 
ber; that he had subser.bed for thirty shares of the stock, at one 
hundred dollars, per share; that he paid twenty-five per cent. on 
his subscription, which was all that was called for by the Com- 
pany, and dened also that he was liable, because the subscription 
Was made upon an agreement with the company, the conditions 
of wh:ch have not been performed. 

The pla‘nt.ff filed an affidavit and tendered an issue under the 
statute, to wh.ch the defendant demurred, and the court sustained 
the demurrer. The plaint.{f then moved for judgment upon the 
answer of the garn:shee, which the court refushed. The plain- 
t.ff prosecutes ths writ, and assigns these matter's as error. 


Cocnran, for the plaintiff in error, cited 2 8. & P. 199; 3 ib. 
21. 


Peck and Moopy, contra. No judgment can be rendered 
against the garn'shee on h's answer under the general law, be- 
cause he den.cs ow-ng any thing; nor under the act of 1841, au- 
thor:s:ng the stockholders of a corporation to be garnisheed. be- 
caus2 the act was passed aftcr th.s proczeding was commenced. 


ORMOND, J.—Several questions are presented on the record 
and have becn made in the argument of counsel, which from the 
view we take of ths case, it .s not necessary to consider. We 
shall confine ourselves to the exam:nation of two; whether this 
garn'shment can be sustained under the act of 1841, and whether 
my jadgment can be rendered upon the answer of the garnishee 
wder the law as it existed previous to the passage of that act. 
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The act of the 31st December, 1841, was passed to secure 
more speedily the collection of debts against corporations. The 
first section author-zes a garn'shment to issue aga:nst any stock- 
holder in a corporation, in favor of a judgment cred.tor, upon his 
making an affidav:t which the statute prescr.bes. The second 
section declares that the stockholders shall be lable to the credi- 
tors of the company for the amount of stock subscribed by them 
and unpaid, as debtors to the corporation, and that such liability 
may be enforced by garnishment. 

It is not necessary to cons:der what was the extent of the rem- 
edy intended to be conferred by th's statute; whatever it was, it 
must be prospective in its character, so far as it relates to the in- 
stitution of the suits author'sed by it, and canno: apply to suits then 
in existence. If this garnishment was not authorised by law, 
when it was instituted, it cannot be aided by this act; and in the 
consideration of the question, the act must be left entirely out of 
view. 

By the law, as it stood when this proceeding was commenced, 
upon the return of the proper officer, to an execution of “no pro- 
perty found,” upon the pla‘nt:ff or some credible person making 
affidavit that the defendant had no property in his possession, 
and that another person was indebted to him or had effects be- 
longing to him in h‘s hands, a garnishment issued against the pers 
son supposed to be indebted to the defendant in execution. [Aik. 
Dig. 213.] It was ther, being indebted to the defendant in execu- 
tion, or having possession of effects belonging to him, which sub- 
jected one to the process of garnishment, and the only question 
is whether the defendant was a debtor of the corporation, or had 
effects of the corporation in his hands. 
~ By his answer, he states that he was a subscriber for three 
hundred shares of stock of the company, at one hundred dollars 
per share—that the directors have called on the subscribers for 
twenty-five per cent. on each share, which he has paid, and that 
no other call has been made by the company. He states further, 


that he subscribed as a stockholder, cond.tionally, upon an agree- 
ment entered into between the company. and h.mself, which he 
alleges the company have not compl.ed w-th. Without entering on 
the consideraton of the question, whether he could become a 
stockholder in the company, in any other mode than that 
pointed out in the charter, and for the purposes of this case, con- 
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sidering him a general stockholder, we proceed to enquire wheth- 
er the answer shows any indebtedness on the part of the garni- 
shee to the company, which-could be condemned to the payment 
of their debt to the plaintiff in error. 

The charter of the company, which was created by the Legis- 
lature on the 9th January, 1836, and amended on the 21st De- 
cember, 1836, must be our guide in ascertaining when, and in 
what mode the stockholders became liable to the company for 
the amount of their subscription. The 2d section of the amended 
charter declares « that the directors shall have power to require 
the stockholders of said company to pay such instalments on their 
respective shares of stock in said company, and at such times as 
they may think best;” and upon the refusal, or neglect to pay 
such instalment, pursuant to such call by the President and Direc- 
tors, that such stock may be sold, &c. 

The 2d section gives the company a remedy by motion against 
such defaulting stock-holder, either for the amount called for by 
the company, or for any deficiency of such amount not produced 
by asale of the stock, and requires the court to render judgment 
therefor. It is therefore perfectly obvious that until such call 
was made, there was no such indebtedness on the part of the 
stockholder as would authorize the corporation to maintain an 
action against him, either at common law or by the summary 
remedy given by the statute—and if the corporation could not 
maintain the action because there was no indebtedness, it is clear 
this proceeding cannot be maintained. 

These views dispose of the entire case, and render it unneces- 
sary to enquire whether the court decided correctly on the de- 
murrer to the issue tendered by the plaintiff, because ifevery fact 
he desired to controvert were found in his favor, it could not 
change the result. The question, whether by the act of 1841, 
referred to at the commencement of this opinion, it was not inten- 
ded by the Legislature to dispense with the necessity of a call 
by the President and Directors on the stock-holders and to make 
them liable for the amount of their subscription to the creditors of 
the company without such requisition, is one of great importance; 
but as already stated, as that act was not in existence when this 
proceeding was commenced, it can have no influence on this case. 

Let the judgment be affirmed. 
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TILLOTSON v. DOE, ex pem. KENNEDY. 


1. The possession of a tenant becomes adverse to his landlord, when he disclaims 
to hold under him, and the statute of limitations begins to run against the land. 
lord, from the time he has notice of the disclaimer. 

2. The confirmation by the United States of a concession of lands made by the 
Spanish authorities, will not prevent one who claims adversely from availing 
himeelf of the statute of limitations, by proof of possession, during the time the 
government of Spain exercised dominion over the country in which the land is 
situated; although the statute did not complete a bar until after the concession 
was confirmed. 

3. Although a patent certificate may be evidence of legal title, guere, will not a 
patent issued to a third person by the direction of him who holds the certificate 
invest the patentee with the paramount legal title. 

4, Where one person makes a quit-claim deed to another, and afterwards obtains 
a patent for the same land, it seems that the title of the patentee does not inure 
to the person to whom he has quit-claimed, as it would if he had conveyed with 
a warranty of title. 


Writ of Error to the Circuit Court of Mobile. 


This was an action of ejectment brought by the defendant in er- 
ror for the recovery of the possession of certain real estate in the 
city of Mobile. The defendant below, upon the receipt of the 
usual notice from the casual ejector, entered into the rule con- 
fessing lease, entry and ouster as to a part of the premises, and as 
to the same insisted upon the superiority of his title. In respect to 
the residue, he disclaimed all pretensions either to the title or pos- 
session. 

It is shown by a bill of exceptions, sealed at the instance of the 
defendant, that the plaintiff, through several mesne conveyances 
sought to deduce a title from Henry Baudin, who claimed under 
a Spanish concession, bearing date the 28th July, 1798. The 
evidence adduced by the plaintiff, was as follows: 1. The con- 
cession to Baudin. 2. A quit-claim from Baudin to William E. 
Kennedy, acknowledged the 14th May, 1814. 3. A quit-claim 
deed from Wm. E. K. to the plaintiff’s lessor, dated 20th March, 
1818. 4. A deed of release and assignment, dated 4th February, 
1813, from the plaintiff’s lessor to William Pollard, written on the 





| 
| 
' 





408 ALABAMA. . 


Tillotson y. Doc, ex den m1. a Ke nnedy. 





back of a Span‘sh concess:on of the same prem‘ses to the lessor: 
but objection being made, the conccss'en was only read for the 
purpose of shewing, that th @ land described in the deed of assign- 
ment embraced the premises in ccntroversy. 5. The will of 
William Pollard, adin‘tted to probate in January, 1818, which 
authorised his exccutor to sell h’s real estate; also a deed from 
the executors of Pollard to the plaintiff's lessor. 6. A lease from 
Pollard to Plumley, dated 14th May, 1814, to commence from 
July, 1813, and determine in 1818. Ail this documentary evi- 
dence related to, and embraced the premises in question, togeth- 
er with other lands. 7. He read to the jury from the American 
state papers, relating to the public lands, certain proceedings 
which shewed that the me described in the concession to Bau- 
din had been confirmed to Baud:n, Pollard and Joshua K, seve- 
rally, at d-fierent times. 8. He also adduced a patent certificate 
to the lessor for the same premiscs, with a request written by 
him at the foot thereof, that a patent might issue to Baud’n, which 
was issued accord:ngly on the 31st March, 1887. 9. Proof was 
offered tending to shew, that Wm. E. K. was in possession of 
the premises in 1813, hav.ng built a small house thereon in 1805; 
and that he stated in 1806 he intended to claim it by pre-emption: 
further, that Plumley was in possession under Pollard. 

The defendant on his part, adduced the following proof. 1. 
A deed from Plumley to Sarah Shiviler, for the premises in ques- 
tion, dated the fourth of March, 1815. 2. H. V. Chamberlain 
testified, that in February, 1814, he ¢ came to Mobile, and found 
George Sheeffer, the husband of S Sarah 8, in possession of the 
lot in controversy, and claiming it as his own: that Plumley pub- 
licly disavowed the title of Pollard, and was selling off in lots the 
property embraced in the lease of the latter to him; this was 
known to Pollard and Kennedy at the time, “for there was a 
constant contention between them as to the right to the proper- 
ty.” That Sheffer occupied the lot sued for as his own, until his 
death, and his widow and children lived on it afterwards. Mrs. 
Sheeffer intermarr‘ed with Frazier, who made application for 
confirmation, and it appeared from the State papers, that the lot 
was confirmed to her for 40 feet depth, with a front of 72 feet. 
It was further shown that Frazer and h's wife were dead. Mrs. 
F. leaving two infant ch.ldren, one by each of her marriages; that 
the lot occupied by their mother was divided between them; that 
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William Raser purchased the part of one of the children, being 
the premises in question, and Joshua K., about the year 1830, 
took forcible possession of the part allotted to the other child, in 
the absence of his guardian, and has retained it ever since. 3. 
It was shown that Raser was dead; that the premises were sold 
by the guardian of his infant child, under a decree of the Orphans’ 
court of Tuskaloosa county, and that the defendant became the 
purchaser, received a deed of conveyance, and entered upon and: 
took possession thereof. 

Upon this evidence, the defendant moved the court to charge 
the jury, that if they believed, that Plumley entered upon the 
premises described in the lease from Pollard to himself, and after- 
wards publicly disavowed the title of his lessor, and went on to 
sell out the premises in lots, as his own property, that this was 
known to Pollard, and no rent was paid to him, and that the pur- 
chasers under Plumley entered with the knowledge of Pollard, 
then, the statute of limitations would commence running against 
him and those claiming under him «from the time of such dis« 
avowal of his title by Plumley and sale to another.” Further, if 
they believed that Sheefler thus entered, that the statute of limi- 
tations would begin to run against Pollard from the time Sheffer 
took possession of the lot; andif more than twenty years had 
elapsed previous to the commencement of the present action, the 
plaintiff could not recover. This charge was refused. But the 
court charged the jury, that the statute did not commence run- 
ning until the expiration of the lease, and that it was optional with 
Pollard, whether he would sue or not before that time. 

The defendant also prayed the court to charge the jury, that 
the patent to Baudin, under the proof did not inure to Kennedy, 
or give him a right of entry, but the title, if any was conveyed 
thereby, and vested in Baudin, or his heirs—it being shewn that 
Baudin had died previous to the time it issued. This charge was 
refused; and the court charged that the patent (under the proof,) 
innured to the benefit of J. Kennedy, and was but the confirma. 
tion of his title. To all which the defendant excepted. 

A verdict was returned for the plaintiff that he was entitled to 
recover the premises sued for, and that the value of the improve- 
ments made by the defendant thereon, were ten thousand and 
fifty three 50-100 dollars, and judgment was rendered according 
to the verdict in favor of the respective parties against each other. 

52 
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To revise this judgment, the defendant alone has prosecuted a 
writ of error, and assigned -for error the questions of law present- 
ed by the bill of exceptions, &c. With the assent of the plaintiff 
in error, the defendant has assigned for error the rendition of the 
judgment against him for damages, if it be competent for the 
court to consider it. 


Darean, for the plaintiff in error. 
Stewart, for the defendant. 


COLLIER, C. J.—The first question which invites our con- 
sideration, is, whether the possession of a tenant becomes adverse 
to his landlord by disclaiming to hold under him, and denying 
that he has a title to the premises, and if it does, will the statute 
of limitations begin to run against the landlord, from the time he 
has notice of the disclaimer? It has been so often held, as to be 
now regarded as settled law, that if the tenant set his landlord at 
defiance and disavow his right to demand rent of him, or his title 
to the property, he places himself in a position antagonistic to his 
landlord, who may bring an ejectment against him without first 
giving anotice toquit. [Adams on Ejectment, 118; Jackson v. 
Wheeler, 6 Johns. Rep. 272; Jackson v. Thomas, 16, Johns. 
Rep. 293; 2 Bla. Com. 275; 5 Dane’s Ab. 718; Bull. N. P. 96. So 
it has been frequently stated as a principle, that a tenant can- 
not dispute the title of his landlord, either by setting up a title in 
himself or another, during the existence of the tenancy. The 
doctrine of estoppel applies to the relation between landlord and 
tenant, and as by the acceptance of the lease the latter impliedly 
admits, that the former hasa disposable interest in the premises, 
which is to continue until the expiration of the tenancy at least, he 
shall not be allowed to set up an adverse title in a third person, 
so as to prevent the landlord from recovering either rent, or pos- 
session. [Blight’s lessee v. Rochester, 7 Wheat. Rep. 535.] “He 
cannot change the character of the tenure by his own act merely, 
so as to enable himself to hold against his landlord, who reposes 
under the security of the tenancy, believing the possession of the 
tenant to be his own, held under his title, and ready to be surren- 
dered by its termination, by the lapse of time, or demand of pos- 
session.” [Willison v. Watkins, 3 Peters’ Rep. 48.] But the 
principle of estoppel say the court, in the case last cited, has nev- 
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er been so far extended as to maintain that a disclaimer by a ten- 
ant with the knowledge of his landlord,and an unbroken possession 
afterwards for such a length of time, that the act of limitations has 
run out,does not operate to bar an ejectment at the suit of the land- 
lord. “No injury can be done the landlord, unless by his own laches. 
If he sues within the period of the act of limitations he must recover; 
if he suffersthe time to pass without suit, it is but the common case 
of any other party who loses his right by negligence and loss of time, 
As to the assertion of his claim, the possession is as adverse and as 
open to h's action, as one acquired originally by wrong, and we 
cannot assent to the proposition that the possession shall assume 
such character as one party alone may choose to give it. The 
act is conclusive on the tenant. He cannot make his disclaimer, 
and adverse claim, so as to protect himself during the unexpired 
term of the lease; he is a trespasser on him who has the legal title. 
The relation of landlord and tenant is dissolved, and each party 
isto stand upon his right.” Again, say the court, “if a different 
rule was established, the consequences would be very serious. 
A mortgagee, a direct purchaser, from a tenant, or one who buys 
his right at a sheriff’s sale, assumes his relations to the landlord 
with all their legal consequences, and they are as much estopped 
from denying the tenancy. If no length of time would protect a 
possession orig:nally acquired under a lease, it would be produc- 
tive of evils truly alarming, and we must be convinced beyond a 
doubt that the law is so settled, before we could give our sanc- 
tion to such a doctrine.” The court then entered upon an exam- 
ination of the authorities, and attained the conclusion that these are 
in harmony with the views they had expressed. 

Hovenden v. Annesley, [2 Sch. & L. Rep. 607,] is also a lead- 
ing case on this point. Lord Chancellor Redesdale there says, 
“that attornment will not affect the title of his lessor, so long as 
he has a right to consider the person holding the possession as his 
tenant. But ashe has a right to punish the act of the tenant in 
disavowing the tenure, by proceeding to eject him, notwithstand- 
ing his lease; if he will not proceed for the forfeiture, he has no 
right to affect the rights of third persons, on the ground that the 
possession was betrayed; and there must be a limitation to that as 
to every other demand. The intention of the statute of limita- 
tions being to quiet the title of lands, it would be curious if a 
tenant for ninety-nine years, attorning to a person insisting he 
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was entitled, and disavowing tenure to the knowledge of his for- 
mer landlord, should protect the title of his original lessor, for the 
term of ninety-nine years. That would, I think, be too strong to 
hold on the ground of the possession being in the lessee, after the 
tenure has been disavowed, to the knowledge of the lessor;” p. 
624. [See also Ogden v. Walker’s heirs, 6 Dana’s Rep. 425; 
Hendrick v. Robinson’s adm’r, et al. 7 Id. 165; Jackson v. John- 
son, 5 Cow. Rep. 74; Lane v. Osment, 9 Yerger’s Rep. 86; Ross 
_v. Blair, 1 Meigs’ Rep. 525; Peyton, et al. v. Stith, 5 Peters’ Rep. 
491; McMaster’s v. Bell, 2 Penn. Rep. 180; Clapp v. Bromagham, 
9 Cow. Rep. 573.] This view harmonizes with the analogies 
of the law, which permit persons holding property under a claim 
of title to insist upon the statute of limitations, as a bar to a re- 
covery, or as giving a title, where it has commenced and run, af- 
ter the possession has become adverse. Thus, if a trustee de- 
nies the right of his cestui que trust, and the possession of the 
property becomes adverse, lapse of time from that period may 
constitute a bar even in equity. [Kane v. Bloodgood, 7 Ch. Rep. 
90.] So it has been held, that possession by the mortgagee for 
the length of time after forfeiture of the mortgage, that bars an 
action at law, is available against the mortgagor both at law and 
in equity, unless interest has been paid in the meantime, or there 
appear some other circumstance excusing the neglect. [Hum- 
phries v. Terrell, 1 Ala. Rep. 650, and cases there cited; Hughes 
v. Edwards, 9 Wheat. Rep. 490; Elmendorf v. Taylor, 10 
Wheat. Rep. 152.] We might add to these, other analogous 
cases if it were necessary, but the cases which have been cited 
directly to the point, are so well sustained by argument, so num- 
erous, and consonant to reason, that we do not feel at liberty, 
even if inclined to disregard them. The rule they establish can- 
not work a serious injury to the landlord, as the recognition of 
an opposite principle, would be likely to superinduce, in respect 
to third persons. Nor can it, in any manner change the nature 
of the contract, and permit the tenant to dispute the title of his 
landlord, during the period of the tenancy, before the statute has 
completed a bar. 

It has been heretofore decided by this court, that the confirma- 
tion by the United of a concession of lands under the Spanish 
authorities, will not so operate, as to prevent a person from avail- 
ing himself of the statute of limitations, by proof of possession, du- 
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ring the time the government of Spain exercised dominion over 
the country in which the land was situated; and this, although the 
statute did not complete the bar until after the concession was 
confirmed. [Innerarity v. The heirs of Mims, 1 Ala. Rep. 660; 
The heirs of Mims v. Huggins, Id. 676.] 

From this view of the law, it is obvious that the circuit court 
erred, in supposing that the statute of limitations did not begin 
to run from the time of Plumley’s disclaimer of Pollard’s title, and 
a knowledge thereof by the latter, and not until the expiration of 
his lease. Our conclusion upon this point renders it unnecessary 
for us to consider the second question. We will, however, re- 
mark, that although the patent certificate might be sufficient evi- 
dence of a legal title in the lessor of the plaintiff, yet it is worthy 
of examination, whether the issuance of the patent to Baudin by 
his direction, did not invest the patentee with the legal title. 
The solution of this question would involve the consideration of 
several important points, which we are not now inclined to enter 
upon. Ifthe lessor of the plaintiff was a purchaser of Baudin, 
under a deed, with a general warranty, then the legal title, if it 
vested in him by the patent, would inure to the former; but it 
would seem upon authority, that no such consequence follows, 
where the grantor has executed a quit-claim deed, or one which 
warrants the title against himself and his assignees only. [Com- 
stock, et al. v. Smith, 13 Pick. Rep. 116; Allen v. Sayward, 5 
Greenl. Rep. 227; Kennedy & Moreland v. Heirs of McCartney, 
4 Porter’s Rep. 158.] 

This view of the case is so decisive of it, that we will not no- 
tice any other question sought to be raised, but merely declare as 
a consequence of our opinion, that the judgment is reversed and 
the cause remanded. 


CLAY, J. not sitting. 
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BETTS, carnisnee v. BROWN, use, &c. 


1. Joinder in issuc, between plaintiff in exccution and garnishee, is a waiver of 
previous irregularity. 


Error to the Circuit Court of Barbour. 


This was a proceeding in garnishment, in the circuit court of 
Barbour county, by the defendant in error, aga‘nst the plaintiff in 
error. The afiidavit of the attorney of the defendant in error 
states, substantially, that the Intendant and Town Council of Ir- 
winton, against whom the said Samuel N. Brown, for the use of 
said Samuel Harr-son, had recovered a judgment, had no proper- 
ty within the knowledge of said affiant, in his possession, and that 
affiant had just reason to believe that said Betts, and other per- 
sons, whose names are mentioned, were indebted to the defend- 
ants. Thereupona summons of garnishment issued against the 
several persons, alleged to be so indebted—which was returned 
executed upon all the persons named therein, except one Stowe. 
Afterwards, at September term, 1841, a judgment was entered 
by default, against said Betts, without any condition, but subse- 
quently, a sciri facias issued against him, calling on him to be 
and appear at the circuit court, to be holden for said county of 
Barbour, on the third Monday of March ensuing, to show cause 
why said judgment should not be rendered absolute against him. 
The sci. fa. was made known tohim,and on the 23d of March, 1842 
said Betts appeared and filed his answer, setting forth a list of 
notes, &c. in his hands, belonging to said corporation, amounting 
to something more than two hundred dollars. The truth of this 
answer was contested in due form—issue taken thereon, between 
the plaintiffs in execution, and said garnishee, and submitted to a 
jury. who found the issue for the plaintiff; and found the sum of 
$781 20-100 due the said plaintiff from the defendant in execu- 
tion, upon the judgment in said garnishment mentioned, and fur- 
ther found the indebtedness of said garnishee, liable to said garn- 
ishment to equal the said sum of $781 20-100 and judgment was, 
thereupon, rendered by the court in favor of the plaintiff in exe 
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cution, against said garnishee for that amount, and the costs of 
the garnishment. 

After the verdict in said cause, the garnishee’s counsel moved 
to discharge him, on the ground that the plaintiff had shewn no 
judgment in his favor against the town council of Irwinton— 
whereupon the plaint:ff produced from the records of said court 
a judgment for the same amount mentioned in the summons of 
garnishment in favor of the pla:ntil against « The Intendant and 
council of the town of Irwinton—alias the Intendant and council 
of the town of Larkinsville—alias the town of Irwinton.” To 
which the defendant excepted, &c. without shewing on what pre- 
cise ground. 

The plaintiff in error now assigns the following errors: 

1. The court erred in rendering judgment final against the 
garnishee (Betts) at the first term, to which the garnishment was 
returnable. 

2. In holding Betts to answer a scire faczas issued on a final 
judgment. 

3. In holding Betts to answer a sci. fa. issued without an order 
of court. 

4. In overruling Betts’ demurrer. 

5. In rendering judgment on the verdict of the jury y 

6. In rendering two judgments final in the same cause. 

7. In the matter of the bill of exceptions. 





J. Cocuran, for plaintiff in error. 
J. Burorp, contra. 


CLAY, J.—It has been ruled by this court, on more than one 
occasion, that a joinder in issue, between the parties, upon the 
truth of the answer of garnishee, is a waiver of any previous ir- 
regularity. [Hazard, adm’r v. Franklin, garnishee, 2 Ala. Rep. 
N. S. 349.] Therefore, as the court remarked in the case just 
cited, we decline any examination of the proceedings, anterior to 
the issue—unless it be to remark, in reference to the fourth as- 
signment of errors, that the demurrer to the statement, contesting 
the truth of the garn‘shee’s answer, was placed expressly on the 
ground that « it was no affidav.t;” that the record shews that “oath 
having been made, that the answer of the said garn.shee, Betts, 
filed at this term of the court is incorrect, it is ordered, that the 
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parties, (pi intiff and said gustan take issue upon said answef, 
and thereupon, said plaintiff comes and files his statement, contro- 
verting said answer,” &c. The plain inference from this entry 
is,either that the contesting statement wassworn to when made,or, 
more probably, that the court gave leave to amend it by making 
oath to its truth. If the court did give leave, so to amend the 
contesting statement, it was a matter within its own sound dis- 
cretion, and not assignable for error. This view of the case dis- 
posed of the first four assignments of error, as they were all an- 
terior to joining of issue between the parties. 

The 5th assignment—that the court erred in rendering judg- 
ment on the verdict of the jury, is not sustainable, because the 
verdict was fully responsive to the issue, joined between the par- 
ties. It notonly appears by the record, that the jury found the 
issue for the plaintiff, generally, but also that they found the sum 
of $781 20-100 due the said plaintiff from the defendant in exe- 
cution, upon the judgment in the said garnishment mentioned; and 
they further found the indebtedness of said garnishee, liable to 
said garnishment, to equal the sum of $781 20-100; whereupon 
the court rendered judgment for the plaintiff. 

The 6th assignment is, that the court rendered two judgments 
final in the same cause. This refers to the final judgment ren- 
dered at the return term of the garnishment, which was an irregus 
larity preceding the issue, and thereby waived. 

The 7th assignment is, that the court erred in the matter of 
the bill of exceptions. 

The bill of exceptions shows that after the verdict was render- 
ed, the garnishee’s counsel moved the court to discharge him, as 
the plaintiff had shown no judgment in his favor, against the town 
council of Irwinton, and the plaintiff produced from the records 
of the said circuit court, as proof to sustain a judgment on the 
verdict in the present issue, a judgment in the name of “Samuel 
N. Brown, for the use of Samuel Harrison v. The Intendant and 
Council of the town of Irwinton, alias the Intendant and Couneil 
of the town of Larkinsville, alias the town of Irwinton,” to which 
the defendant excepted. 

We are of opinion this objection came too late, after the trial 
of the issue, and finding of the jury. Ifthe exception could have 
been taken at all, it should have been done at a previous stage of 
the proceedings. But, if it had been so taken, it would not have 
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been a sufficient objection to the admission of the judgment as 
evidence. It would not have been regarded a material variance, 
that the corporate authorities of Irwinton, were sometimes known 
as the Intendent and Council of Larkinsville, alias Irwinton. We 
do not think there was error in the admission of the judgment de- 
scribed in the bill of exceptions—therefore, 

Let the judgment of the court below bé affirmed. 


F. R. & G. BAKER v. BLACKBURN. 


1, Where in an action of trespass quare clausum fregit, the plaintiffs, to show their 
right to maintain the action in their joint names, introduced a deed by which 
one conveyed to the other, an interest in the land on which the trespass was 
committed, and offered to prove its execution by proof of the genuineness 
of the signatures.— Held, that as the defendant was neither a party or privy to 
the deed, it was necessary to prove that the deed was executed when it bore date, 
or at least that it existed at the time of the commission of the alleged trespass. 


Error to the Circuit Court of Tuskaloosa. 


This was an action of trespass quare clausum fregit, by the 
plaintiffs in error, against the defendant. Upon the trial, the 
plaintiffs, to show their right to maintain the action in their joint 
names, offered in evidence, the copy of a deed (having laid a sat- 
isfactory ground for the introduction of the secondary evidence) 
which bore date previous to the commencement of the suit, and 
purported to be executed by the plaintiffs, and proved by a wit- 
ness, that he received the original from one of the plaintiffs, some 
days after the commencement of the suit. That the original was 
in the hand-writing of the plaintiffs, and that he had heard them 
acknowledge they had executed it. The deed purported to con- 
vey an interest in the Jocus in quo from one of the plaintiffs to 
the other. The court refused to permit the copy to be read, on 
the ground that there was no sufficient proof of the execution 
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of the original. To which the plaintiff excepted, and which is 
the error assigned. 


Cocuran, for plaintiff in error, cited, 1 Stewart 245, Norris 
Peake, 147, 154; 1 Phil. Ev. 476; Littell’s Sel. Cas. 459. 


Peck & Cuark, contra. 


ORMOND, J.—lIt is certainly the general rule, that where 
a deed is offered in evidence, to which there is no subscribing 
witness, proof of the hand-writing of the obligor will author- 
ise the jury to infer its due execution. This rule must, however, 
in its application, be confined to those cases where the deed is 
offered in evidence against the maker. In this case, the deed 
offered in evidence, purported to convey an interest in the land 
from one of the plaintiffs to the other, and was the evidence of 
their right to maintain the action in their joint names, to which 
deed the defendant was neither party nor privy. This was in ef- 
fect an attempt to prove a fact by the declaration of the party in 
whose favor it was offered. The declarations or admissions of 
a party, are evidence against himself, but cannot be evidence 
against another, who was not privy to them. 

Cases doubtless exist in which the declarations of a person 
against his interest have been held evidence against another. 
Thus in the case of Bliss v. Winston, [1 Ala. Rep. N.S. 344,] it 
was held, that the declaration of atenant in possession could be 
given in evidence after his death, to show under whom he held 
the possession; but the allowance of such testimony depends on 
principles altogether different from those which must govern this 
case. The objection to the testimony in this case is, that it was 
not shown when the deed was made, and to hold that the proof 
of the signature established the date of the deed, would be to per- 
mit the party to make testimony for himself. To make it com- 
petent evidence against the defendant, it should have been shown 
that it was made when it bore date, or at least, that it existed at 
the time of the commission of the alleged trespass. ™* 

The case cited from Littell, merely shows that the probate and 
registration of a deed establishes the date of its execution. This 
is a decision upon the statute of Kentucky, authorising the regis- 
tration of deeds, and can have no application to the question here 
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presented. In the case of Bradford and Dawson v. Campbell [2 
Ala. 203,] we held that the registration of a deed under the act 
of 1828, did not dispense with proof of its execution when offer- 
ed in evidence. 

There is no error in the judgment, and it is therefore affirmed. 


ECHOLS v. EXUM. 


1. Where an attorney at law acknowledges in writing, that he has received a pro- 
missory note for collection, the rule of law which forbids that verbal evidence 
shall not be admitted to contradict a writing, will not prevent a creditor of the 
holder of the note, from proving by the attorney, that he was directed to pay it 
to him when collected. 


Wrair of Error to the Circuit Court of Madison. 


The defendant in error declared against the plaintiff, in assump- 
sit, for money had and received to his use; and the cause was tried 
on the generalissue. On the trial, the defendant excepted to the 
ruling of the court. From his bill of exceptions it appears, that 
the plaintiff proved, that the defendant as administrator of James 
C. Wayland, deceased, received of the sheriff of Madison, the 
money collected on an execution in his favor as administrator 
against Finley Jones, surviving partner, &c.; that a few days af- 
ter the receipt of the money by the defendant, John J. Coleman, 
as the agent of the plaintiff, demanded the same of him. Cole- 
man further testified that Wayland was indebted to the plaintiff 
in an amount about equal to the sum received by the defendant, 
and placed the note upon which the judgment was recovered 
against Jones, in his (witness’) hands, to be held by him as a col- 
lateral security for the debt due to the plaintiff, and directed the 
money, when collected, to be applied to the payment of the plain- 
tiff’s demand. 

The defendant then proved and read to the jury, a receipt given 
by Coleman at the time the note was placed in his hands as follows: 
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« Received, Huntsville, Ala. 5th April, 1841, of James C. Way- 
land for collection, a promissory note made by Pruitt & Jones, 
dated 12th May, 1838, due 1st October, 1838, with interest from 
Ist May, 1838, for the payment to O. D. Sledge or order, of two 
hundred and twenty dollars and forty-one cents—said note is as- 
signed by O. D. Sledge, John Halsey and Benjamin Tiller. 
Joun J. Coteman, Attorney.” 

And thereupon asked the court to exclude from the jury all the 
testimony of Coleman, going to show that he received the note 
as collateral security for the debt due the plaintiff by Wayland, 
and that the proceeds were to be applied to its payment, but the 
court overruled the motion, and permitted the evidence to go to 
the jury, and the defendant excepted. A verdict was returned 
for the plaintiff, and a judgment has been thereon rendered. 


Rosrnson, for the plaintiff in error. 
S. Parsons, for the defendant in error. 


COLLIER, C. J.—The only question raised in this case, is, 
whether, the evidence of the witness, Coleman is inadmissible, as 
tending to contradict, add to, or explain his receipt. It is con- 
ceded, that a mere receipt is not a writing of a character so con- 
clusive, as to exclude parol evidence to show to what extent it 
should operate; but it is insisted that the paper adduced as evidence, 
is not only a receipt, but its legal effect is a promise to collect the 
note made by Pruitt & Jones, if collectable, and pay over the 
money to Wayland. 

It is certainly true, as argued for the plaintiff in error, that pa- 
rol evidence is “ inadmissible for the purpose of altering the legal 
operation of the instrument by evidénce of an intention to that 
effect, which is not expressed in the instrument.” [Paysant Vv. 
Ware, Barringer, et al. 1 Ala. Rep. 165.] But did the evi- 
dence objected to, have that effect. The solution of this question 
must depend upon the interpretation of the writing, which is sup- 
posed to be conclusive. By that paper, Coleman acknowledges 
that Wayland had placed in his hands, the note for collection, 
but does not express any thing more. The law, from this omission, 
implies a promise that he will use legal diligence in endeavoring 
to collect it, and when he receives the money will pay it to Way- 
land or order, on demand. There is nothing in this contract 
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which would inhibit Wayland from ordering, either by writing, 
or verbally, simultaenously with the delivery of the note to Cole- 
man, that the amount when collected, should be paid to the plain- 
tiff, or any one else. And the introduction of evidence, showing 
such to have been the fact, is not in opposition to Coleman’s con- 
tract, but perfectly consistent with it. There is nothing in the 
receipt or inferrable from it, which prohibits Coleman from pay- 
ing the money to the plaintiff; and even if it expressed in totidem 
verbis, that the money should be paid to Wayland, the plaintiff 
could not be deprived of it, if by contract he was entitled to it. 

In no point of view in which this case can be considered, is the 
evidence obnoxious to the objection made to it. It is impossible, 
that the rights of the plaintiff could be prejudiced by the writing 
to which he was no party, the more especially as it does not un- 
dertake to confer rights upon a third person who is now setting 
up an adverse claim. 

The consequence is, that the judgment must be affirmed. 


CLAY, J.—Not sitting. 


MURPHY’S apw’rs, v. THE BRANCH OF THE BANK 
OF THE STATE OF ALABAMA, AT MOBILE. 


1. The right of the Branch Bank at Mobile, to recover judgment on thirty days 
notice, is a summary proceeding, authorised by the statute, creating the institu. 
tion; and the provisions of the statute must be strictly pursued. 

2. That remedy is only given against the maker, or endorser of a note, bill, or 
band; and is not authorised against the representatives of a deceased maker 
or endorser. 

3. The administrators of a joint maker of a note, &c. cannot be sued jointly with 
the surviving makers. 


Error to the Circuit Court of Mobile. 
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In this case, it appears, a note had been given by John Mur- 
phy, deceased, D. R. W. McRae, Francis B. Carter, W. R. Ha- 
milton, and W. Henderson, to B. Gayle, cashier, or bearer, for the 
payment of $14,136 46-100, for value received, twelve months 
after date, payable and negotiable at the Branch Bank at Mobile, 
When the note fell due, default having been made in payment, 
these proceedings were commenced by a joint notice, directed to 
Duncan W. Murphy and Robert N. Murphy, administrators of 
John Murphy, deceased, and to the other makers jointly ; and at 
the spring term, 1842, of Mobile Circuit Court, a judgment, pur- 
suant to said notice, was rendered, on motion, jointly, against all 
said defendants, for the full amount of said note, with costs—ex- 
ecution to issue, and be levied of the goods and chattels, rights 
and credits of John Murphy, deceased, in the hands of the said 
administrators, yet to be administered, as well as of the goods 
and chattles, lands and tenements of the other defendants in their 
own right. 

To reverse this judgment, the writ of error is prosecuted, and 
it is now assigned for error : 

1. The judgment shews no title in the Bank, to the note sued 
on; it not appearing that the payee had endorsed it over. 

2. There is a joint judgment by default against the administra- 
tors of the intestate, and against the securities of the said intestate 
individually. 

3. The court below erred in rendering judgment against D. 
W. Murphy and Robert N. Murphy, as administrators of John 
Murphy, deceased, on motion. 

4, There is a misjoinder of defendants, in the notice, and judg: 
ment, in this, viz: the notice is directed jointly to the administra- 
tors of the said John Murphy, deceased, and the securities of the 
intestate to the note, and the judgment is by default, jointly, against 
them all, &c. 


Pearson & Peck, for the plaintiffs in error. 
Porter, contra. 


CLAY, J.—1. This is a summary proceeding, given by sta- 
tute, and unknown to the common law: consequently, to sustain 
the judgment, it must appear that the statute has been strictly 
pursued. This doctrine has not only been recognized in the case 
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of McWalker v. The Dees h of he Bank of the State of Ala- 
bama at Mobile, [3 Ala. Rep. N. 8S. 153,] but in all other cases, 
decided by this court, where the question was properly presented. 
It will only be necessary, therefore, to look into so much of the 
statute, establishing the Branch Bank at Mobile, as gives this 
summary remedy against its debtors. It is in these words : 

«§ 7. If any person or persons shall be indebted to said Branch 
Bank, as maker or endorser of any note, bill, or bond, expressly 
made payable and negotiable at said Branch Bank, and shall de- 
lay payment thereof, it shall be lawful for the President of the 
Branch Bank, after having given thirty days’ notice thereof, to 
move the circuit court of the county of Mobile, on producing to 

_said court, before which the motion is made, the certificate of the 
President of the Branch Bank, that the debt is really and bona 
fide the property of said Branch Bank, for judgment, &c.” 

John Murphy, the intestate, was one of the makers of the note, 
which is the foundation of this summary proceeding; Duncan W. 
Murphy and Robert N. Murphy have ‘been sppolnsed his admin- 
istrators, since his death, and are liable in that capacity, alone— 
it is not pretended that they were either makers or endorsers 
of the note. Would it be consistent with the rule laid down, to 
subject them to a judgment, on thirty days’ notice, and motion ? 
As the remedy is only eapressly given against the makers and 
endorsers, and not extended in terms to the representatives of 
those, who may die before payment, it cannot be properly used 
against those who are only liable in that capacity. 

This principle was fully recognized in the case of Dumes vs. 
McLosky, decided at the January term, 1843. That was a sum- 
mary proceeding, by way of distress for rent, in the city of Mo- 
bile, under the act of 1834. In that case the court confined the 
remedy to the tenant individually, and stated—« This is a summa- 
ry remedy, and according to all our decisions upon this class of 
cases, cannot be extended, by construction, beyond its terms.” 

The case of Logan, adm’r v. Barclay, [3 Ala. Rep. N. 8. 361] 
is one strongly in point. That was a proceeding against a con- 
stable, by motion, under the statute, for failing to make money 
upon an execution, when he could have done so, by the use of due 
diligence. The court held that, after the death of the constable, 
pending the motion, the suit could not be revived against his ad- 
ministrator, because the revival of the suit is not provided for by 
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the statute. Without pursuing the subject further, it is sufficient 
to repeat, that such has been the uniform current of the decisions, 
made here, whenever the question has been presented. Hence, 
the administrator of a deceased maker or endorser of a promisso- 
ry note, bill, or bond, which is the property of the Branch Bank 
at Mobile, is not subject toa recovery, in this form of proceeding. 

2. There was, also, a misjoinder of the parties. It is too well 
settled, to require argument, that, at common law, an administra- 
tor of one of several joint contracting parties, cannot be sued in 
the same action with the survivors. On the principles already 
stated, in this case, we do not think the act of February 3d, 1840, 
entitled “ an act to change the manner of bringing suits on bills 
of exchange and negotiable paper,” which has been referred to by | 
the counsel for the defendant in error, will warrant a joint pro- 
ceeding against the administrators of a deceased maker, or en- 
dorser, of a joint note or bill, and the surviving makers, or en- 
dorsers. 

These points sufficiently dispose of the case, and it becomes 
unnecessary to notice the other assignment. 

Let the judgment of the court below be reversed. 








FOSTER v. GOREE. 


1. Amere right of action in a chattel, cannot be sold so as to vest in the purcha- 
ser the right to sue for its recovery; but as the right to personal property draws to 
it the possession, 1f the possession of another is derived from, and held in suber. 
dination to that of the owner, as in the case of a bailment, he may sell, and his 
vendee will have the right to sue for its recovery, if the possession is improperly 
withheld. 

2. A deed of trust being made and recorded, the maker of the deed, who, until 
default, was entitled to the possession of the property conveyed by the deed, sold 
it to McC. & C. who sold it to G.— Held, that the title of G being the title of 
the maker of the deed, was not adverse or hostile to that of the trustee. 

3. A trustee must sell according to the terms of the deed; but if an irregular sale 
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is made, it may be waived by the maker of the deed and the cestui que trust, 
and in that event no one else can complaim. 

4. Regularly, personal property should be present at a trust sale; but if the maker 
of the deed, or one holding under him, refuse to produce it on the day of sale, he 
cannot afterwards object that it is sold in its absence, if the cestui que trust 


waives his right to have it present at the sale. 
Error to the Circuit Court of Tuskaloosa. 


Trover, for the conversion of a slave, by the plaintiff against 
the defendant in error. 

On the trial, it appeared in proof that two persons by the name 
of Miller & Addison, executed a trust deed, by which the slave in 
controversy and some others, were conveyed in trust, tosecure the 
plaintiff and another person, against liability, in consequence of 
their being the sureties of Miller & Addison, to a debt due in the 
State Bank, payable by instalments, which deed was duly re- 
corded. 

The deed provided, that upon a failure to pay either of the in- 
stalments, ihe trustee should, at the request of the cestui que trust, 
take into possession and sell a sufficiency of the property to sat- 
isfy such default; and that the makers of the deed should retain 
possession of the property until default made. That when the 
first instalment of the debt fell due, the trustee took possession of 
some of the slaves from McCown & Conrow, who then had them 
in possession, but a satisfactory arrangement being made by them 
for its payment, the slaves were returned to them by the trustee. 

When the second instalment fell due, the debt not being paid, 
the trustee advertised and sold all the slaves in the deed mention- 
ed—the negro sued for, being one of them, who was purchased 
by the plaintiffat two hundred and fifty dollars, due notice hav- 
ing been given of the time and place of sale, according to the 
terms of the deed, but the slaves were not present at the sale. 

The defendant proved that he purchased the slave now sued 
for, from McCown & Conrow, at the price of one thousand 
dollars, and received from them a bill of sale, with warranty. 
The defendant was present at the sale, and forbade it, claiming 
the slave as his property. It was further proved that Miller & 
Addison had sold the slaves to McCown & Conrow, and deliver- 
ed them the possession, and that the plaintiff had been compelled 
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to pay upwards of eighteen hundred dollars upon the debt in 
bank, on which he was the surety of Miller & Addison. 

Upon this testimony, the defendant’s counsel insisted that the 
title and possession of the defendant in this case, was adverse to 
the title of the plaintiff; and the slave not being in the possession 
of the trustee at the time of the sale, the sale to the plaintiff was 
void, and he could not recover; and the court so charged the jury, 
and the plaintiff excepted. 

The plaintiff then moved the court to charge the jury, that if 
they believed from the evidence, that the defendant held under 
McCown & Conrow, who held under Miller & Addison by a 
purchase from them subsequent to the date of the trust deed, that 
then the title of the defendant would not be adverse to that of 
the plaintiff; which charge the court refused to give, and the plain- 
tiff excepted. 

After the jury had retired, they returned and asked the court 
what was an adverse possession? and were informed by the court 
thatifthe negro was not present at the sale by the trustee, but 
was in the possession of the defendant, who at the sale forbade it, 
and set up his title, that then the title of the defendant was adverse, 
and the plaintiff could not recover; to which the plaintiff also ex- 
cepted. 

The assignments of error bring to view the charges of the 
court, and the refusal to charge, as set out in the bill of excep- 
tions. 


Peck and Porter, for the the plaintiff in error, insisted that the 
possession being derived from the maker of the deed, could not 
be adverse to that of the trustee; and assimilated this case to that 
of mortgagor and mortgagee. They distinguished this case from 
Goodwyn v. Loyd, [8 Porter, 237,] because in that case there 
was a claim under color of title. They also cited 2 Stewart, 144, 
as a case expressly in point, and referred to 5 Cow. 173; 7 ib. 
323; 4 Kent’s Com. 150 to 158. : 


Cocuran and Huntineron, contra, maintained that the title 
was held adverse, in as much as the defendant was a _ purchaser 
for valuable consideration, and held possession in hostility to the 
claim of the trustee; that the case in 8 Porter, 237, and that of 
Dunklin v. Wilkins, at the last term, were in point. 
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They also insisted that it was the duty of the trustee, to pre- 
vent a sacrifice, to reduce the property into possession before a 
sale; and that on principles of public policy, no trust sale could 
be supported when made in the absence of the property. They 
cited, 9 Dana, 372; 2 A. K. Marshall, 186; 8 Cow. 597. 


ORMOND, J.—It can admit of no controversy, that the sale 
of a chattel by one out of possession, and to which he has the 
mere right of action, will not confer on the vendee such a title as 
will enable him to sue for its recovery in hisown name. This is 
the point decided in Goodwyn v. Loyd, [8 Porter 237,] and rests 
upon the familiar principle, that a chose in action is not assigna- 
ble at common law. It is equally as clear, that the mere fact 
that the actual possession is not in the vendor at the time of the 
sale, does not show that he may not transfer to the vendee, both 
the right of property, and the right to sue in his own name for 
its recovery, if the possession is improperly withheld. The right 
of the vendee, in such a case, to sue in his own name, will depend 
upon the fact, whether the person in possession of the property 
asserts a title to the property hostile to that of the vendor, or whe- 
ther the title which he sets up is in subordination to, or derived 
from, the vendor. 

If the former, then, although the possessor may have acquired 
the possession by a trespass or by contract,—as for example by 
a bailment, from the vendor, the title asserted by him being hos- 
tile to that of the vendor, could not be transferred by the latter, so 
as to vest the transferee with the right to ste in his own name; 
for in regard to personal property, there is no such rule as prevails 
in relation to real property; by which the tenant is forbidden to 
dispute the title of his landlord. But, if the latter, then, as the 
right to personal property draws to it the possession, if the pos- 
session was withheld after such sale, the vendee might maintain 
an action for its recovery in his own name. See Brown v. 
Lipscomb, [9 Porter 472,] where this doctrine is asserted and 
illustrated. 

The question, then, on this part of the case is, whattitledid the de- 
fendantset up? Was it one adverse or hostile tothat of the trustee? 
The title of the trustee was derived from the deed of Miller & Ad. 
dison, vesting in him the legal title, and reserving to themselves 
only the right of possession, which right ceased, when default 
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was made in failing to pay the debt, to secure which the deed 
was made. The title of the defendant is derived from McCown 
& Conrow, who purchased from Miller & Addison, after the 
deed was made and recorded. It is therefore most apparent that 
the title set up by the defendant is, in fact, the mere title of Mil- 
ler & Addison ; it cannot therefore be adverse or hostile to that 
of the trustee, which is derived from the same source, but prior 
in point of time. In a word, the defendant is clothed with the 
title of Miller & Addison, and no other; and if they could not 
dispute the title of the trustee, neither can he. If it could be ad- 
mitted that the maker of a deed of trust could, after the making of 
the deed, by a sale of the property, create a title hostile to that of 
the trustee, and thereby prevent a sale of the property according 
to the terms of the deed, and drive the trustee to his action to re- 
cover the possession, there is an end of this mode of securing the 
payment of debts. It does not require the prophet’s ken to fore- 
tell, that after sucha decision there would be but few sales under 
deeds of trust. 

It results from this examination, that the title of the defendant 
was not adverse to that of the trustee ; but being derived from, 
and held under the maker of the deed, was entirely consistent 
with the title of the trustee. 

It was, however, strenuously urged, that on principles of public 
policy, sales by trustees, in the absence of the property, ought not 
to be tolerated. 

The trustee derives his power to act from the deed, and is 
bound to conform to its provisions. In the language of the court, 
in Greenleaf v. Queen, [1 Peters, 138] where the deed required 
the trustee to sell at public auction, « This was the test of value 
which the grantor thought proper to require, and it was not com- 
petent to the trustee to establish any other, although by doing so, 
he might in reality promote the interest of those for whom he act- 
ed.” Nor can it admit of controversy, that the power delegated 
to the trustee, is a special power, and that he cannot protect him- 
self from liability, or vest a title to the property he sells, but by 
acting in strict conformity with it. 

But these well established principles must be considered in con- 
nection with others equally clear. The limitations on the power 
of the trustee, are for the benefit of those interested in the trust— 
the maker of the deed and the cestui gue trust; and it cannot be 
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doubted that they may waive the performance of conditions de- 
signed for their benefit ; it is equally certain that neither party 
can object that a duty has not been performed, the performance 
of which has been prevented by his own act. 

The deed does not, in express terms, require that the property 
should be present at the time of the sale, but such must be the le- 
gal inference, as otherwise the property could not be expected to 
bring its fair value. But if the maker of the deed, who, by its 
terms, was entitled to the possession until default of payment, vo- 
luntarily retains the possession, and refuses to produce the pro- 
perty on the day of sale, he cannot object that it is sold in its ab- 
sence. To allow him to prevent the sale by voluntarily with- 
holding the property, would be to permit him to take advantage 
of his own wrong, and by his own act to defeat the provisions of 
the deed. Doubtless, the cestui que trust might refuse to permit 
the sale to proceed in the absence of the property ; but if he 
waives this right, no one else can object to it. 

Thus in the case cited from 1 Peters, 138, the purchaser ob- 
jected that the property had not been sold by the trustee in the 
manner prescribed in the deed; but the court replied, that as 
the maker of the deed, and the cestui que trast, waived all objec- 
tions to the regularity of the sale, no one else could complain. 

In this case, the defendant who has succeeded, by his purchase 
of the trust property, to all the rights and liabilities of Miller & 
Addison, is precluded from objecting that the slave sued for was 
sold in his absence, and greatly below his value, because he vo- 
luntarily refused to produce him, and thus, by his own act, caused 
the result which he now complains of. 

This point was thus ruled in the case of Echols v. Derrick, [2 
Stewart, 144,] a case which, in all its material features, is pre- 
cisely analagous to this. 

Let the judgment be reversed, and the cause be remanded. 
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WAYLAND’S ADMR v. MOSELY. 


1. A bill of lading is a writing of a two-fold character—1, a receipt—2, a contract, 
to carry and deliver goods ; as a receipt, it may be contradicted by parol evi- 
dence, but in other respects it is treated as other contracts. But where the ship- 
per is impliedly bound from the face of the bill to pay the freight of goods, it is 
allowable to show that the owner of the boat reccived them under an agreement 
with a third person to pay the freight, if the latter has paid it. 


Wrair of error to the Circuit Court of Madison. 


The plaintiff in error declared against the defendant, in assump- 
sit, upon a parol contract ; by which, the former agreed to carry 
from Whitesburg, in Madison county, to the city of New-Orleans, 
ninety-seven. bales of cotton, weighing thirty-nine thousand one 
hundred and thirty-three pounds; and the latter, in consideration 
thereof, undertook to pay him seventy-five cents per hundred 
pounds, for all the cotton that was thus carried and delivered. 
The declaration avers the delivery of the cotton according to 
contract, and the non-payment of the freight. 

The cause was tried on the plea of non assumpsit, with leave to 
give any special matter in evidence which would be good as a 
plea. On the trial, the defendant excepted to the ruling of the 
court. It is shown by the bill of lading that the defendant ship- 
ed the cotton by the plaintifi’s intestate. as alleged, to « Messrs. 
Martin, Pleasants & Co. or their assigns, they paying half freight 
for the same at the rate of seventy-five cents per hundred pounds.” 
The plaintiff also proved, that the cotton therein mentioned, was 
delivered in good condition to Martin, Pleasants & Co. in New- 
Orleans ; and further, it was testified by P. Patteson, that defen- 
dant sent the cotton to him without any instructions what to do 
with it; that he, Patteson, made the contract with the plaintiffs’ 
intestate for its shipment, put it on his boats, and took the bill of 
lading ; that the next time witness saw defendant, he told him 
what had been done, and he did not object to it. The defendant 
then offered to prove by Patteson, that previous to the shipment 
of the defendant’s cotton, he, witness, had sold a tract of land to 
the plaintiff’s intestate, for which he was to pay him by freight- 
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ing cotton to New-Orleans ; that the intestate agr sia to take the 
cotton referred to in the bill of lading, and look to witness for the 
payment of the freight ; further, the intestate never considered 
Mosely bound for it. After the cotton had been shipped, and 
bill of lading taken, Patteson purchased the cotton of the defend- 
ant, and bound himself to pay the freight, and still considers that 
heis bound forit. The plaintiff objected to the admissibility of 
the evidence offered by the defendant, but his objection was over- 
ruled, and the evidence allowed to go to the jury ; and thereupon 
he excepted. The jury returned a verdict for the defendant, and 
a judgment has been thereupon rendered. 


Rosinson, for the plaintiff in error.—The bill of lading obliges 
the defendant to pay the freight, and the evidence of Patteson, 
stating that the freight was paid by him, under a contract with 
the intestate, from the purchase money due him by the latter, for 
a tract of land previously sold, was inadmissible ; because it con- 
tradicted the bill of lading. [3 Stewart’s Rep. 271; 5 Porter’s 
Rep. 498; 3 Ala. Rep. N.S. 590; 9 Wheaton, 581 ; 3 Mason’s 
Rep. 378; 2 Day’s Rep. 137; 1 Caine’s Rep. 358; 3 Conn. 
Rep. 9.] 


Parsons, for the defendant in error, cited Greenleaf’s Evidence, 
353; 5 Gill & Johns. Rep. 156-7-8; 1 Paige’s Rep. 13; Id. 
202; Peters’ Cond. Rep. 545; 3 Cranch’s Rep. 311. 


COLLIER. C. J.—In Jones, et al. v. Sims & Scott, [6 Por- 
ter’s Rep. 138,] it was held, that if a contract be made by bill of 
lading in the ordinary form, by which one man acknowledges to 
have received of another, some article of merchandize to be deli- 
vered to a third, who is to pay the freight, the title, by the ship- 
ment, eo instanti, passes to the consignee. Some of the cases 
maintain, that the bill is conclusive of the right of property ; but 
in the case cited, this Court considered it only prima facie evi- 
dence that the consignee was the owner, and might be rebutted 
by showing the reverse to be true. Whether the same presump- 
tion is indulged, where the bill of lading states the consignees are 
to pay half the freight, the view w hich we take of the present 
case, makes it unnecessary to inquire. 

If the bill of lading could be regarded as a mere receipt, it 
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would be inconclusive, and might be varied by parol evidence ; 
but its character is two-fold, viz: a receipt, and a contract, to 
carry and deliver. So far as it acknowledges the receipt of goods, 
and states their condition, &c., it may be contradicted ; but in 
other respects it is treated like other written contracts, [Bab- 
cock v. May, et al., 4 Ohio Rep. 334; Barett, et al. v. Rogers, 7 
Mass. Rep. 297; Greenl. on Ev. 353-4; 3 Phil. Ev. C. & H's 
notes, 1439.] The bill of lading contains no express stipulation 
on the part of the shipper to pay freight, and his liability, at most, 
is a legal deduction, from the fact of the shipment, and the failure 
to provide some other means of payment. Let it be conceded 
then, as it is the point of view most favorable to the plaintiff, that 
the defendant is under an implied agreement to pay the freight, 
and we think it may be shewn that the evidence was properly ad« 
mitted. The facts, so far as material, are these; Patteson, the 
agent of the defendant agreed with the plaintiff's intestate to car 
ry from Whitesburg, on the Tennessee river, the cotton in ques- 
tion; the intestate was at that time indebted to Patteson for a tract 
of land previously sold, and for which he was to pay him by 
carrying cotton to New-Orleans ; and he agreed to look to Pat- 
teson for the freight, and never considered the defendant bound 
for it. After the bill of lading was signed, Patteson purchased the 
cotton of Mosely, bound himself to pay the freight, and still consi- 
ders himself bound to pay it. The fair inference from this evi- 
dence is, that Patteson gave the plaintiff’s intestate a credit equal 
to the amount of the freight against intestate’s indebtedness to 
him, and that the freight, in virtue of the parol agreement, made 
simultaneously with the shipment of the cotton, was, in point of 
law, fully paid. This being the case, there is no objection to the 
admission of the evidence, as there might be if the contract to 
pay freight was executory, and had never been executed. In 
McNair and wife v. Cooper, at the last term, it was conceded, 
that in an action on a written contract, the defendant might avail 
himself in his defence of a parol stipulation which no longer re- 
mained in fieri, but had been performed. This case is well sup- 
ported by authority, cited both in the argument of counsel, and in 
the opinion of the court—it is not opposed to any principle, and 
is so decisive of the case before us as to render it unnecessary to 
amplify. The judgment of the circuit court is affirmed. 


CLAY, J. not sitting. 
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POPE & HAMNER v. HEADEN. 


1. A party who sets up a title must furnish the evidence necessary to support it} 
and if the validity of a deed depends on an act in pais, the party claiming under 
it, is bound to prove the performance of that act. 

2. Tosustain the exercise ofa naked power, not coupled with an interest, the law 
requires that every pre-requisite to the exercise of that power should precede it. 
8. To sustain a sale of land for taxes, by the Marshal and Collector of Wetumpka, 
the party claiming under it, must show that every pre-requisite has been strictly 

performed. 


Error to the Circuit Court of Autauga county. 


Pore, for the plaintiff. 
Kewnepy, for the defendant. 


CLAY, J.—This was an action of trespass, brought by the 
plaintiffs against the defendant in the circuit court of Autauga 
county, to try the title to subdivision lot, number 35, of original 
lot 185, in the city of Wetumpka. To entitle them to a recovery, 
the plaintiffs in error, who were plaintiffs in the court below, re- 
lied on evidence of a title, as purchasers of the lot in question, at 
a sale of the same, made by the marshal and collector, for taxes 
due to the corporate authorities of the city of Wetumpka. The 
plaintiffs introduced evidence in the circuit court to shew that the 
lot sued for had been assessed, for a certain amount of tax, adver- 
tertised and sold by the marshal and collector, and that they 
were the purchasers. To this evidence the defendant demurred; 
the’ circuit court sustained the demurrer—and it is now assigned 
for error, that the court erred in sustaining said demurrer, and 
giving judgment for the defendant. 

To determine this question, it is only necessary to recur to one 
or two well settled principles, and apply them to the facts. To 
sustain the exercise of a naked power, not coupled with an inter- 
est, the law requires that every pre-requisite to its exercise should 
precede it. The party who sets up a title must furnish the evi- 
dence necessary to support it; and if the validity of a deed depends 
on an act in pais, the party claiming under it is bound to prove 
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the performance of that act. This doctrine is clearly laid down 
in the case of Williams, et al. v. Peyton’s lessee, [4 Wheaton, 77.] 
In that case, the plaintiffs in error relied on a deed from the Mar- 
shal U.S. for the District of Kentucky, as purchasers, under a 
sale for taxes; and the court held, that “in the case of lands sold 
for the non-payment of taxes, the marshal’s deed is not even 
prima facie evidence, that the pre-requisites required by law, 
have been complied with; but the party, claiming under it, must 
shew positively that they been complied with.” Pursuant to this 
principle, the court held, that it was not sufficient to rely on the 
recital in the marshal’s deed, as proof that legal notice of the time 
and place of sale had been given; but that it was the duty of the 
purchaser to preserve the newspapers, and prove that publica- 
tions of notice had been duly made. 

Without going into an examination of all the evidence relied 
on by the plaintiffs, in the court below, it will be sufficient to en- 
quire, what notice of the time and place of sale is required by the 
ordinance of the city of Wetumpka, introduced and relied on, as 
part of the evidence. The 5th section of that ordinance contains 
the following proviso: « Provided, that when a tax is assessed 
upon property, the owners of which are not known, ninety days 
notice of the sale, specifying the property and the taxes, shall be 
given in some newspaper, printed in said city.” 

The record shews that the owner of the lot, sought to be re- 
covered, was not known. The object of the proviso, just recited 
was to give full notice to the unknown proprietor of the lot, of its 
intended sale, and to furnish him every facility for the voluntary 
payment of the tax, that he might thereby prevent the sacrifice of 
his interest, which might otherwise ensue. It appears by the evi- 
dence, that an advertisement of the sale of the lot, dated on the 
Ist day of November, 1839, and then handed to the publisher, 
was published in the Wetumpka Courier, a newspaper published 
in the city of Wetumpka, weekly, from the 6th day of November, 
1839, (which was the first day of publication) until the 29th day 
January, 1840, and the sale took place on the 3d day of Februa- 
ry, 1840. Between the date of the advertisement and the day of 
sale, there were more than ninety days—but between the first day 
of its publication, and the day of sale there were but eighty-nine, 
excluding the first, and including the last day. The clause of 
the ordinance, we have seen, required “ ninty days notice of the 
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sale.” Did the date of the advertisement, and the act of handing 
it to the publisher of the newspaper, on the first of November, 
amount to notice? We think, clearly not. Those acts gave no 
better assurance, that the sale of the property would become 
known to the proprietor, than if the time of sale had remained 
in the mind of the collector. The terms of the ordinance admon- 
ished all owners of property in the city, subject to taxation, to 
look to the newspapers, therein published, for notice of any such 
intended sale. and not to the publisher. Then, the notice requir- 
ed by the ordinance not having been given, the sale was illegal 
and void, and the plaintiffs acquired no title under it: consequent- 
ly, the circuit court was correct in sustaining the demurrer to 
the evidence. 
Let the judgment of the court below be affirmed. 


STURDEVANT v. GAINS. 


1. Account which does not allege a trespass directly and positively by the defend. 
ant, but charges by way of recital, “ that whereas, &c.” and also alleges that 
the plaintiff was discharged from imprisonment, by the judge of the county court 
on habeas corpus, that the prosecution is ended and determined and that the 
imprisonment was without probable cause, must from its structure, be considered 
a count in case, for a malicious prosecution, and not a count in trespass 

. Where the plaintiff obtains leave until the next term to amend his declaration, 
a plea in abatement need not be filed until then—but if no time is allowed, the 
presumption in this court will be, that the amendment must be made instanter, 
and unless the contrary is shewn, will be presumed to have been so made, and a 
plea in abatement filed at the next term properly rejected. 

3. Proof of the hand writing of the justice who took the affidavit and issued the 
warrant to arrest the plaintiff, at the instance of the defendant, will be sufficient 
evidence, prima facie, of the authority under which the arrest was made, 

4. A search of half an hour by a lawyer in his office for a paper which was there 
three days before, without finding it, will raise a presumption of its loss, and au- 
thorize secondary evidence of its contents, especially in a case where no doubt 
could exist as to its contents. Nor in the absence of proof indicating that it 
might be found elsewhere, would it be necessary to search elsewhere for it. 
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Error to the Circuit Court of Wilcox. 


The writ in this case Was sued out by the defendant in error, 
against the plaintiff in error, to answer in a plea of trespass vi et 
armis. 

At the return term, the plaintiff obtained leave to amend his 
declaration. A declaration was afterwards filed, vhe first count- 
of which is in the ordinary form for a malicious prosecution; the 
second count is, and also for that whereas, the said defendant, at 
to wit, &c., did cause to be seized, arrested and imprisoned in 
the common jail of Wilcox county, the body of the said plaintiff, 
and there caused him to be detained and kept in prison for a long 
space of time, to wit, for twenty-one days, without probable cause, 
contrary to law and against the will of the plaintiff; whereby the 
plaintiff was subjected to great expense and loss of time, and 
was deeply wounded in his feelings and character, from which said 
imprisonment the plaintiff was finally discharged by order of the 
judge of the county court, before whom, together with the cause 
of his detention, the plaintiff had been brought by writ of habeas 
corpus; and the plaintiff avers that the defendant did not further 
prosecute his complaint against him, but wholly abandoned the 
same, and the said complaint and prosecution is wholly ended 
and determined, to wit, at, &c. 

At the trial term, the defendant offered a plea in abatement, for 
a variance between the writ and declaration, which, on motion, 
the court struck out, because it was not indorsed by the clerk 
when it was filed. The leave to amend the declaration did not 
prescribe the time within which it should be done. It did not ap- 
pear that the declaration had been shown to the defendant until a 
few days before the commencment of the term. 

The defendant then demurred to each count of the declayation, 
and to both counts for a misjoinder. The court sustained the 
demurrer to the second count and overruled it as to the first, and 
as to the misjoinder. 

To prevent a continuance, the plaintiffadmitted that one Dekle, 
the justice of the peace who took the affidavit of the defendant 
and issued the warrant for the apprehension of the plaintiff would 
prove, if present that they were taken and issued by him. The 
defendant declining to avail himself of this admission, and to read 
the papers in evidence, the plaintiff on proof of the hand writing of 
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the justice of the peace, by one who had seen him write and was 
acquainted with his hand writing was permitted to read them to 
the jury against the objection of the defendant, and to which he 
excepted. 

In order to introduce secondary evidence of the contents of the 
writ of habeas corpus, and the proceedings thereon, the plaintiff 
proved by his counsel that the papers had been in his possession 
only three days before; that he was under the impression he had 
handed them to the defendant’s counsel, but he denied having re- 
ceived them; that he had made diligent search for them for a half 
hour that morning, among his papers, but could not find them, and 
if they were not handed to defendant’s counsel he believed some 
one had stolen them—no search was made in any other place, nor 
could the counsel say but that on further or longer search, in 
other parts of his office, or in the court house, they might not be 
found. Under this state of facts, the court permitted secondary 
evidence to be given of their contents, to which the defendant ex- 
eepted. 

The jury under the issue, found for the plaintiff five hundred 
dollars, for which the court rendered judgment. 

The assignments of error bring to view the misjoinder of counts, 
and the matters set forth in the bill of exceptions. 


Hunter, for plaintiff in error cited, 1 Chit. Pl. 126, 130;4 Por 423. 

Beck, contra, cited 6 erm R. 136; 2 Wilson, 302; 1 East. 

568; 5 ib. 257; 3 Mum. 159; 3 Stewart 172; 3 Ala. 741; 2 ib. 61; 
8 Porter 535; 9 ib. 52; 2 J.C. 488. 


ORMOND, J.—The question of misjoinder depends upon the 
character of the second count, whether it is in trespass or in case. 
The count is very inartificially drawn, but we are to determine 
its species from its general form and structure. Unaided by the 
writ, we think it manifest that it was designed by the pleader to 
be acount in case. It is not alleged, directly and positively, (as 
in trespass it should have been) that the imprisonment complained 
of was the immediate act of the defendant, but it is stated by 
way of recital ; “« that whereas, &c.” This is contrary to all the 
precedents in an action of trespass. In Taylor v. Rainbow, [2 
H. & M. 423,] this recital was held sufficient to characterize the 
declaration as one in case, and this decision has been adhered to 
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in many subsequent cases. [See Lomax v. Hood, 3 H. & M. 
276.] 

It is also apparent that the pleader intended to charge the im- 
prisonment as resulting from legal process, as he alleges that the 
plaintiff was discharged therefrom by the judge of the county 
court on habeas corpus, that the prosecution is ended and deter- 
mined, and that the detention was without probable cause, allega- 
tions which would be wholly unnecessary in a count in trespass 
vi et armis, and appropriate only to a count in case for a malici- 
ous prosecution. Although therefore this count is exceedingly 
inartificial, and the demurrer to it was properly sustained, judg- 
ing of it from its structure, we cannot say that it was intended to 
be a count in trespass. [See Savignac v. Roome, 6 D. & E. 125.] 

The 12th rule of practice, for the government of the circuit and 
county courts, requires the court to reject pleas in abatement, un- 
less it appear from the endorsement of the clerk that they were 
filed in proper time. Such was the predicament of the plea in 
this case, but it is supposed that as there was leave to amend the 
declaration, the rule does not apply. It is true that the defendant 
could not plead until there was a declaration to plead to, and if the 
time to amend had been extended to the next term of the court, 
the plea in abatement would have been in time. But the record 
does not disclose that such was the fact. No time appears to have 
been given, and the amendment may, for aught this court can 
know, have been made instanter. Itgs not therefore shown upon 
the record that the court erred in rejecting the plea on motion of 
the plaintiff. 

We do not consider it necessary that we should decide whe- 
ther the admission by the plaintiff, that the’ affidavit and warrant 
under which he was arrested, at the instance of the defendant, 
were those ated on and issued by the justice of the peace, made 
the papers evidence, so as to authorize him to read them after- 
wards, the defendant having declined to avail himself of the ad- 
mission, because we think the proof that they were in the hand- 
writing of the justice before whom the affidavit was taken, and 
by whom the warrant was issued, was sufficient evidence, prima 
facie at least, to authorize their introduction as evidence of the au- 
thority under which the arrest was made. To hold that no proof 
but that of the justice himself was sufficient testimony of the gen- 
‘uineness of the affidavit and warrant, would frequently amount 
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toa denial of justice, as he might be dead or beyond the jurisdic- 
tion of the court. Such appears to have been the fact in this in- 
stance. 

We think the preliminary proof offered in this case, of the loss 
of the writ of habeas corpus, and the discharge of the plaintiff 
from imprisonment, was sufficient to authorize secondary proof 
of its contents. This question has been repeatedly before this 
court. In the recent case of Jones v. Scott, [2 Ala. Rep. 61,] 
it is stated that no fixed rule can be laid down applicable to this 
class of cases ; “ that in general a search must be made where the 
lost paper was last known to be, and that where the presumption 
can arise that the paper may be improperly withheld—much 
stricter proof will be required of the loss, and a more rigid search 
exacted than ina case where no such presumption can be made.” 

These remarks are quite applicable to this case. Search was 
made where the paper was last known to be, only three days be- 
fore—the document itself was of such a nature that there could 
not well be any dispute about its contents, and therefore no con- 
ceivable motive could exist for withholding it. We cannot 
say that half an hour’s search in a lawyer’s office, was not suffici- 
ent to ascertain whether the paper was not where it was left, nor 
in the absence of any fact indicating that it might be found else- 
where, can we perceive that there was any necessity to search 
elsewhere for it. If the admission that the paper, on further 
search where it was last known to be, or elsewhere, might still 
be discovered, would preclude the secondary evidence, it would 
annihilate the rule in all cases where the lost paper was not prov- 
ed to be destroyed as well as lost, as otherwise there must al- 
ways be a possibility that it may yet be found. Let the judg- 
ment of the court below be affirmed. 
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HANCOCK AND GREEN v. THE BRANCH OF THE 
BANK OF THE STATE OF ALABAMA AT DECATUR. 


1. A promissory note for the payment of a sum of money to the State Bank or one 
of its Branches, eo nomine, “‘ at the counter thereof,” if not in proper form to 
authorise the summary remedy provided by its charter, is sufficient under the 
27th section of the act of 1837, ‘‘ to extend the time of indebtedness to the 
Bank, &c.” 


Warr of Error to the Circuit Court of Morgan. 


This was a proceeding by notice and motion, at the suit of the 
defendant in error against the plaintiffs, as the sureties of James 
K. Murrah, in a note by which they all promised jointly and se- 
verally “to pay to the Branch of the Bank of the State of Ala- 
bama at Decatur, at the counter thereof, twenty-seven hundred 
dollars, twenty-five per cent. of which is payable on the 30th 
June, 1838, thirty-seven and a half per cent. on the 30th June, 
1839, and the balance on the 30th June, 1840, with interest at 
the rate of eight per cent. perannum. The note is dated the 11th 
October, 1837, and on its face purports to have been given for a 
debt, the payment of which is extended under the act of June, 
1837, “to extend the time of indebtedness to the Bank of the 
State of Alabama and its Branches, and legalizing the suspension 
of specie payments, and for other purposes.” The cause was 
submitted to a jury on the plea of nil debet, and the plaintiff hav- 
ing given in evidence the note above described, the defendants 
proved by the cashier of the Bank, that at the date of the note the 
individual indebtedness of Murrah to the plaintiff was nine hun- 
dred and fifty dollars, the residue of the sum for which the note 
was given, was part of the indebtedness of the firm of Murrah & 
Gamble, of which James K. Murrah was a member. Where- 
upon the defendants moved the court to instruct the jury, that if 
they believed the evidence adduced to be true, they should find 
the issue for the defendant, which motion the court overruled, and 
instructed the jury, that if they were satisfied of the truth of the 
testimony, they should find for the plaintiff’ Thereupon, the de- 
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fendants excepted, and their bil of exceptions has been duly cer 
tified to this court. 

It is assigned for error that the Circuit court erred in refusing to 
charge the jury as prayed, and in the charge given; and further 
the note not being payable and negotiable at the Bank, the char- 
ter does not authorize the summary remedy by motion. 


McCune, for the plaintiffs in error. 
S. Parsons, for the defendant. 


COLLIER, C. J.—1. We cannot conceive upon what ground, 
the Circuit court was prayed to charge the jury that they should 
find the issue for the defendants, because the note in suit was 
made for the payment not only of Murrah’s individual debt, but 
for a part of the joint indebtedness of Murrah & Gamble. It is 
not pretended, so far as we are informed, that the charter of the 
bank, the act of June, 1837, or the principles of the common law, 
are opposed to the validity of such anote. This being the case, 
the charge moved was properly refused, and the jury correctly 
instructed. 

2. The eighth section of the bank charter gives the corporation 
asummary remedy for the collection of its debts against the 
“ maker or indorser of any note, bill, or bond, expressly made ne- 
gotiable and payable at said Branch Bank, &c.” Under this 
provision it is insisted that to give the remedy provided, it is ne- 
cessary that the security sued on, should in terms conform to its 
direction. The view which we take, will make it unnecessary 
to consider this question ; though we would remark that we are 
by no means certain, that a promise to pay at the counter of the 
bank, is not equivalent to stating that a note shall be there paya- 
ble and negotiable, and a substantial compliance with the law. 
But be this as it may, the question is placed beyond controversy 
by the twenty-seventh section of the act of 1837, under which 
the note was made. That section is as follows: « That if any 
person shall become indebted to any of said institutions by bill, 
bond, note or other contract for the payment of money, and shall 
delay payment thereof, the said banks may sue for and collect the 
same by summary remedy, as in other cases under the charter of 
said banks.” This provision is very general, and we think can 
not be so connected with any other enactment as to require that 
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the evidence of indebtedness should be drawn in any particular 
form. The note in suit appears to have been taken by the Bank, 
in conformity to the directions of the act, and this in our opinion, 
is quite sufficient to give the remedy that has been adopted. 

The judgment of the Circuit court is consequently affirmed. 


CLAY, J. not sitting. 


LEGAL REPRESENTATIVES OF THOMAS, peceasep, 
v. HOPPER, carnisurr, Ke. 


1. A garnishee who answers that he is indebted to the defendant in execution, can- 
not be discharged on the ground that he hasa claim, as administrator of another 
person, fora larger amount. Such a claim is in the nature of a set-off, and, not 
being due in the same right, cannot be allowed as such. 

2. A summons of garnishment is not in the nature of an equitable proceeding, but 
alegal remedy, and to be so treated. 


Error to the County Court of Montgomery. 


On the Ist of February, 1843, John D. F. Williams made oath 
before the clerk of the county court of Montgomery, that the le- 
gal representatives of William Thomas, deceased, had recovered 
a judgmentin the Orphans court of said county, for the sum of 
eight hundred and seventy-one 60-100 dollars, besides costs, 
against one Anderson Thomas; that the defendant had no proper- 
ty, within the knowlege of affiant, in his possession; but that affiant 
believed that Joseph D. Hopper was indebted to said defendant, 
or had effects of defendant in his hands. 

Upon that affidavit,a summons of garnishment issued against 
said Joseph D. Hopper in the usual form, requiring him to appear 
before the next county court of said county, and answer on oath, 
in what amount he was indebted to said defendant, and what ef- 
fects of said defendant he had in his hands, &c. 

Said summons was returned with acknowledgment of service 
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endorsed threon, and at the proper time, the garnishee appeared 
and answered that on the Ist of February, 1843, he had in his 
hands, as administrator of John Thomas, deceased, of whom An- 
derson Thomas, the defendant in the execution, was one of the 
heirs at law, about two thousand dollars; of this sum, by the order 
and decree of the Orphans’ court the sum of five hundred and forty- 
nine 67-100 dollars, was ordered to be paid to the said Anderson 
Thomas; said garnishee further made oath, that previous to the 
service of said garnishment, the said garnishee, as administrator 
of Martha Thomas, deceased, held a judgment, or decree of the 
Orphans’ court of said county, against said Anderson Thomas 
for about the sum of twenty-nine hundred dollars, and claimed 
to hold the amount due from him to said Anderson Thomas, to 
apply, pro tanto, to the payment of said judgment, held by him 
as administrator of said Martha Thomas against said Anderson 
Thomas: Whereupon the court adjudged, that the sum due from 
said garnishee, as aforesaid, was liable, and subject to the judg- 
ment debt held by him as administrator of said Martha Thomas, 
deceased, and not subject to said garnishment—and further or- 


dered that said garnishee be discharged, go hence, and recover 
costs, &c. 

To reverse this judgment, the plaintifis prosecuted this writ of 
error, and now assign for error, 

1. That from the return of the garnishee, judgment should have 
been rendered against him, for the amount admitted to have been 
in his hands. 


Wiss, for the plaintiff error. 
Exmore, contra. 


CLAY, J.—The court cannot regard a summons of garnish- 
ment as an equitable proceeding, as insisted by the counsel for the 
defendant. The several acts which have been passed by our 
Legislature, authorising this process, in favor of plaintiffs who 
have obtained judgments, require the garnishee, when summon- 
ed, to be examined and proceeded against, «in the same manner 
as required by law against garnishees in original attachment.” 
Then, the proceeding may be safely assimilated to that by at- 
tachment. Indeed, it may be regarded as a species of attach- 
ment; and treated as a branch ofthat remedy. Formerly, in this 
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state, and still in some, if not most of the other states, the attach- 
ment laws were construed with great strictness, as giving an ex- 
traordinary remedy, somewhat harsh, and the mere creature of 
statute. This strictness of construction went so far here, that 
proceedings in attachment were often quashed, or reversed, for 
defects of form, which were unimportant to the merits of the 
case. In consequence of the frequent instanstances in which the 
remedy was thus lost, and the substantial justice of the case de- 
feated, the Legislature enacted that, “the attachment law of this 
State shall not be rigidly and strictly construed;” and, further- 
more, authorised ame adeeute of « any defects of form in the ori- 
ginal papers, should the judge, or justice be satisfied, that such de- 
fects were not made for the purpose of defrauding the defendant 
in such suit.” Still, this did not change the character of the pro- 
ceeding, from a legal to an equitable one. It went far to place 
attachments on a footing with other proceedings in our courts of 
law, in which defects, or want of form, had long before been 
amendable; and the most that can be claimed under the act au- 
thorising such amendments of defects of form in attachments, or 
garnishments, would be to sustain them, as other suits at law, 
and determine the rights of the parties by the same legal principles, 
that would apply, if suit had been commenced by ordinary pro- 
cess. 

Assuming these views to be correct, how stands the case be- 
fore us? The represntatives of William Thomas, deceased, have 
sued the garnishee as a debtor of Anderson Thomas, who has 
no property in possession. The garnishee acknowledges that 
he is indebted to him in a certain sum, which he holds in his 
hands as administrator of John Thomas, deceased, and which has 
been adjudged against him by the Orphans’ court, in favor of 
said Anderson Thomas. Here, then, is a debt, for a specific sum, 
due from the garnishee to Anderson Thomas, for which he may 
sue, or have execution. How does the garnishee seek to avoid 
the recovery’? By alleging that, as administrator of Martha 
Thomas, deceased, not in his individual right, nor as administra- 
tor of John Thomas,—he has a judgment, or decree against said 
Anderson Thomas, for a larger sum. Then, his defence is in the 
nature of a set-off; and the question arises, whether it is such an 
one, as the law will allow? To test this question, it is only neces- 
sary to enquire, whether the garnishee holds his claim against 
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Anderson Thomas in the same o tight, in which he is called upon 
to answer. (Could he institute an action individually, or as ad- 
ministrator of John Thomas, and recover of Anderson Thomas 
the claim he sets up? We think not; for he says his claim is held 
in the right of being adininistrator of Martha Thomas, deceased. 
This has been laid down by this court, as the decisive test of 
the admissibility of a set-off. In the case of Pierce & Baldwin 
v. Hickenburg, [2 Porter, 196,] the plaintifis had brought an ac- 
tion of assumpsit against the defendant in the circuit court of 
Tuscaloosa county. They declared for goods sold by the firm, 
to the defendant, and he relied on the pleas of non assumpsit, 
payment, and set-off in short. On the trial, the defendant offered 
as a set-off, a judgment obtained by him against Pierce, one of 
the partners, which was objected to, but admitted by the court, 
and the question turned entirely on the correctness of the opinion 
of the court, admitting the judgment as a set-off. This court 
held it to be “ clearly inadmissible,” and put the question—«could 
the defendant, by adopting a separate action, for which the set- 
off is only a statutory substituie, recover from the plaintiff, the 
amount of this judgment? Certainly he could not. 

The case of Rapier, administrator of Mays, against Holland 
and Bruce, [Minor’s Rep. 176,] shews how far this court has gone 
in sustaining the principle, that the debt, to be allowed as a set- 
off, must be due in the same right as that sued on. In the case 
cited, Rapier sued the defendants on a bill single given to him, as 
administrator. The defendants pleaded that Mays, at the time of 
his death, was indebted to Holland in a larger amount than the 
sum claimed in the declaration—replication, that at the time suit 
was commenced, the estate of Mays had been declared insolvent 
&c. special demurrer to this replication and joinder, and the cir- 
cuit court sustained the demurrer, from which judgment Rapier 
prosecuted the writ of error—and this court held: « If we were to 
admit that the special replication of the plaintiff was bad, we 
should be bound to look back to the first error of the party de 
murring; there can be no doubt, but that the defendant’s plea of 
set-off was bad, and would have been so held on general demur- 
rer. In an action ona promise made to an administrator, a debt 
due from his intestate cannot be set-off; the demands are due in 
different rights, &c.” 

These decisions seem to settle the queten the claim proposed 
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to be set-off by the garnishee, in the case at bar, is not due to 
him in the same right, as that for which he is sued, or garnisheed; 
nor could he maintain an action in the character, in which he is 
garnisheed, for the claim he would set-off. Consequently, the 
court below erred in giving judgment for the garnishee, and the 
judgment must be reversed, and the cause remanded. 


HEIRS, er aus. OF PUGH v. CURRIE. 


1. Where real estate is purchased by a commercial partnership with the partnership 
funds, for the purpose of sale, to pay the debts of the firm, it will be considered, 
in equity, as part of the stock in trade, and therefore, as personalty, will go to 
the surviving partner. 

2. In such a case it will make no difference that the title is in the deceased part- 
ner alone, his hei.s will be considered trustees for the survivor. 


Error to the Chancery court of Barbour. 


The bill was filed by the defendants in error, and charges that 
a partnership existed between themselves and James Pugh, de- 
ceased, in the mercantile business, under the firm of James Pugh 
& Co.—that the business was unprofitable, and the firm largely 
in debt ; that for the purpose of acquiring means to pay off and 
satisfy said debt, the defendant, Pugh, without their knowledge, 
but with the money of the firm, and intended for its benefit, enter- 
ed at the land office in his own name, nine tracts of land, which 
are described, and in the purchase vested the sum of eleven hun- 
dred and eight dollars twenty-three cents ; that the debts of the 
firm have not been paid, and that they have been compelled to 
pay large sums out of their individual property, on account of the 
partnership debts ; that Pugh has departed this life, leaving a wi- 
dow and children; that the widow and one Landingham, ad- 
ministered on the estate ; that the widow subsequently married 
one Revenbach, who in right of his wife became co-administra- 
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tor with Landingham ; that they have reported the estate of their 
intestate insolvent, and filed a petition in the county court pray- 
ing a sale of his lands, and that the lands are insufficient to pay 
the outstanding debts of the firm. The prayer of the bill is fora 
sale of the lands to pay the firm debts, and for general relief. 

Revenbach and wife answer the bill, and deny any know- 
ledge of the partnership, as charged in the bill; they admit the 
estate of the deceased to be insuflicient to pay the debts of the 
estate without a sale of the land ; that a decree was obtained 
from the orphans’ court to sell the land mentioned in the bill be- 
fore the filing of the bill, and that the same was sold under the de- 
cree ; that the complainant aided in procuring the lands to be 
sold; was present when they were sold, and did not interpose 
his claim; and all knowledge as to the funds with which the 
lands were purchased, and know nothing of the state of the firm 
accounts. They also rely upon a decree of dismissal to a previ- 
ous bill filed by the complainant, having the same object in view as 
the present bill, and demur to the bill for want of equity. 

The other administrator, Landingham, by his answer, states 
that he always understood there was a partnership existing be- 
tween the deceased and complainant and one McKenzie, in the 
sale of merchandize and negroes; does not know the state of the 
firm accounts, but insists that a large amount of debts and ef- 
fects of the firm came to the hands of the complainant ; admits 
that the estate of Pugh has been declared insolvent, and the lands 
of deceased sold by a decree of the court ; that complainant did 
not forbid the sale, but became the surety of the purchaser of the 
land ; admits that the lands were entered in the name of the de- 
ceased, but whether purchased with his own funds, or of the firm, 
does not know. There is also a demurrer to the bill. 

There is also the usual answer of the guardian ad litem of the 
minors. 

The proof, which is quite voluminous, shews that the partner- 
ship existed as stated in the bill; that the business was unprofita- 
ble, and that the complainant has been compelled to pay a large 
sum of money on account of the firm; that the lands were en- 
tered by the deceased with the money of the firm, and for the 
purpose of paying the debts of the firm; and that the complain- 
ant was present at the sale of the land under the decree of the 
county court, and forbade it. 
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The chancellor decreed a sale of the land, from which decree 
this writ is prosecuted. ~ 

The assignments of error are, 

Ist. That there is no equity in the bill. 

2d. The court erred in the decree made. 


Go.prawaire, for plaintiff in error, cited 7 Vesey, 453 ; 9 ib. 
500 ; Gow on Part. 54; 1 R. & M. 45; 2 Edwards, 28; 6 Yer- 
ger, 20; 4 McCord, 519; 15 Johns. 159; 2 Rand. 183. 


ORMOND, J.—Real estate held by a partnership for part- 
nership purposes, is as between the partners themselves and their 
creditors, considered and held as mere personalty ; but whether 
it is to be so treated upon the death of one of the partners, and 
the right to vest in the surviving partner, or whether to give it 
that effect there must not be an agreement between the partners, 
by which the land is to be considered as stock, and thus be con- 
verted into personalty, appears to be considered a doubtful ques« 
tion at thisday in England. [See Thornton vy. Dixon, 3 Bro. 
C. C. 199, where the latter was held to be the true rule, and the 
note of Mr. Belt ; also Story on Partnership, 128 ; Gow on Part. 
54; Fereday v. Wightwick, 1 Russel & M. 45; Broom v. Broom, 
3 M.&K. 443; Phillips v. Phillips, 1 M. & K. 649.] 

The facts proved in this case, however, place it beyond the 
pale of this controversy. It appears from the evidence that the 
lands were purchased with the funds of the partnership, for the 
purpose of sale, to pay the debts of the firm, and were partially 
improved to enhance their value and give them a ready sale. The 
effect of this agreement is, that the land must be considered as a 
part of the stock in trade, and is thereby converted into personal- 
ty, and as such, belongs to the surviving partner to enable him to 
pay the debts of the firm. 

It can make no difference whatever that the land was entered 
in the name of the deceased partner—the heirs will, in a court of 
equity, be considered as trustees of the surviving partner. Let 
the decree of the chancellor be affirmed. 
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PHELAN v. FANCHER. 


1. The claimant of property under the statute, cannot object on error, that the jury 
in condemning it to the satisfaction of the plaintiff’s execution, have not found 
the value of each article separately. 

2. The issue on the trial of the right of property, is an affirmation on the one side 
that it is liable to plaintiff’s execution, anda denial on the other; and a verdict 
finding the issue in favor of the plaintiff, is equivalent to an affirmance of its 
truth in totidem verbis. 

3. It is permissible for a plaintiff to waive every thing to which the verdict of a jury 
has ascertained he was entitled, and have a judgment rendered, for costs alone. 

4, Where the judgment is rendered in favor of the “ plaintiff,” where there are 
more than one, it will be intended to be amere clerical error. 

5. The claimant of property cannot object on error, that a judgment rendered on a 
verdict against him, does not subject the property to the execution, or order a 


sale. 
Wrair of error to the Circuit Court of Shelby. 


This was atrial of the right of property, under the statute, at 
the suit of the defendant in error, as the plaintiff in execution, 
against the plaintiffand his wife. The husband alone makes the 
affidavit, and executes the bond, but the affidavit affirms, that the 
two slaves levied on are the property of the husband and wife, 
in right of their infant children, who are particularly named. The 
condition of the bond also describes the claim as being interposed 
by them as trustees for their children: the issue is made up be- 
tween the plaintiff in execution and the claimants; and the judg- 
ment entry, after reciting the appearance of the parties, and the 
empannelling the jury, proceeds thus, « upon their oaths do say 
they find the issues in favor of the plaintiff, and the property le- 
vied on under the execution in favor of the plaintiff, and to be sold 
in satisfaction thereof. It is therefore considered by the court, 
that the plaintiff recover of the claimant the costs of this suit, for 
which execution may issue, &c.” 


Moopy, for the plaintiff in error, insisted, that the verdict does 
not find the value of the property, nor does it determine that it is 
subject to the execution. [Aik. Dig. 170.] The judgment is 

57 





ALABAMA. 


“Phelan my F pater. 





also defective, because 1. It is for costs alone—[2 Stew’ts Rep. 
10.] 2. It is against only one of the claimants. 3. It does not 
subject the property to the execution, or order a sale. 





No counsel appeared for the defendant. 


COLLIER, C. J.—In Hardy, et al. v Gascoignes & Holly, [6 
Porter’s Rep. 447,] it was determined, that although the act of 
1828, « The better to provide for the trial of the right of proper- 
ty, and other purposes,” requires the jury in all cases, where they 
shall find the property levied on subject to the execution, to find 
the value of each article separately. Yet as the claimant cannot 
be prejudiced, but rather benefited by the omission of the jury to 
perform that duty, he cannot avail himself of it as a ground of 
error. [See also, Burnett, Wilroy & Co. v. Maxey, 9 Porter 410.] 

The issue submitted to the jury is an affirmation on one part, 
that the property is liable to be sold to satisfy the plaintiff’s exe- 
cution, and on the other a denial of that averment. A verdict, 
finding this issue in favor of the plaintiff, is equivalent to an af- 
firmance in totidem verbis, of its truth in the precise terms in 
which it is stated; but ifmore was required, it may be found in 
the verdict as recorded. The jury do not stop with finding the 
issue in favor of the plaintiff, but the verdict goes farther, and as- 
serts that the property levied on is liable to be sold in satisfaction 
of the execution. 

In Pickens v. Hayden & Meriam, [2 Stew’t, 10,] it was decid- 
ed that a judgment by default for costs only, was irregular, and 
it is argued, that that case is conclusive against the judgment in 
the present, because it is there said that a judgment for costs on- 
ly, unless it be by confession. is erroneous. The question was 
not whether, if the judgment had been confessed it should be re- 
versed, but the court merely mentions a judgment in that form as 
excepted from the influence of its decision; and as it was not 
the matter of inquiry presented by the record, the remark in the 
opinion cannot be allowed to exclude all other exceptions. Judg- 
ments on verdict seem to us to occupy a position quite as favor- 
able as any other ; and if the jury have ascertained the plaintiff’s 
right of recovery, it is competent for him to waive either express- 
ly or impliedly, every thing accorded by the verdict, and take his 
judgment for the costs alone. By failing to cause a judgment to 
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be rendered according to the terms of the verdict, the plaintiff in 
execution may, in the form in which this case is presented, be un- 
derstood as assenting to a relinquishment of every thing but his 
costs. 

The judgment, it is true, is in the singular number, viz: « that 
the plaintiff recover of the claimant, &c. ;” but this has been fre- 
quently held to bea mere clerical error, and the intendment is, 
that the recovery is against those who are parties to the issue. 

The objection that the judgment doe s not subject the property 
to the execution, or order a sale, is one of which the claimants can 
not avail themselves. If it be an error, it rather benefits than pre- 
judices them, and the rule is, that a party can not avail himself of 
an error committed in his favor. 

We have not thought it necessary of our own motion, to say 
any thing of the writ of error being sued out by one of the claim- 
ants only. Our conclusion is, that although the proceedings evince 
a disregard of every thing like technicality, there is no error which 
will avail the claimants; and that the judgment must be af- 
firmed. 


POLLARD vy. STANTON. 


1. When a plea is taken in short, by consent, it must contain substance—form only 
is waived. 

2. Notwithstanding a joint obligor of a bond, or maker of a promissory note may 
appear on its face as a principal, he may prove, by parol, he was a security; such 
having been understood as the relation of the parties between themselves. 

3. A plea that plaintiffand defendant were partners in the transaction, though a 
note may have been given by them as principal and security, would be a good 
defence against an action brought by the latter, against the former, to recover 
the amount paid by him in the discharge of such note, or evidence of the partner- 
ship may be given, under the plea of non-assumpsit. 


Error to the Circuit Court of Montgomery. 
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This was an action of assumpsit, brought by the plaintiff against 
the defendant in error and one Charles Labuzan, in the circuit 
court of Moutgomery county. The declaration was in the usual 
form, for work and labor done; goods, wares and merchandize 
sold and delivered; for money laid out and expended; and for 
money paid and advanced, to the amount of thirty-five thousand 
dollars. In the mean time, Labuzan died, and the action abated 
as to him. 

The defendant, Stanton, relied for his defence on the pleas of 
1. Non-assumpsit. 2. Payment. 3. Set-off, and 4. Partner- 
ship between the plaintiff and defendants ix short, To the 4th 
plea, there was a demurrer, which was overruled by the court— 
and issue on all the pleas. 

On the trial, a bill of exceptions was taken, which sets forth 
that the plaintiff offered in evidence, four notes; one for $5,123 
12-100; one for $4,778 39-100; one for $2,955 80-100; and one 
for $12,180 62-100, all bearing date on the 10th February, 1838, 
payable at different periods, reciting in the body of each note, 
«we, Charles Labuzan and Benjamin Stanton, jun’r as principals, 
Charles Barney & Co. and Charles T. Pollard, as securities, joint- 
ly and severally promise to pay to the order of Wm. J. Ingersoll, 
Esq. cashier of the Bank of Mobile, or his successor in office, 
[the sums for which they were respectively drawn] for value 
received negotiable and payable at the Bank of Mobile, and 
signed, Caries Lapuzan, 

Bens. Stanton, Jr. 
Cuarites Barney, & Co. 
Cuates T. Potiarp.” 

The plaintiff proved that the said several notes were executed 
by the parties whose names are signed thereto, and that they 
were paid by the plaintiff to the holders, the Bank of Mobile, and 
the Planters’ and Merchants’ Bank of Mobile. 

The defendant then offered to prove, that before bringing this 
suit, the plaintiff and defendants were partners; that the demands, 
for whichsaid notes were given were partnership debts,as between 
the plaintiff and defendants; to which evidence the plaintiff objected, 
but the objection was overruled by the court, and the evidence 
permitted to go to the jury; and to that opinion the plaintiff ex- 
cepted. 

The cause was then submitted to a jury—a verdict rendered 
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for the defendant, and judgment given thereon by the court. 
To reverse that judgment, the plaintiff prosecuted his writ of er- 
error to this court, and now assigns the following errors : 

1. That the court erred in overruling the demurrer to the 4th 
plea. 

2. That that court erred in overruling the objection to the tes- 
timony, and permitting the evidence to go to the jury. 


G. Gotprawaire, for plaintiff in error. 
Betser, contra. 


CLAY, J.—The first question which seems to be presented 
by the record, is whether the circuit court erred in overruling 
the demurrer to the 4th plea?’ That plea was put down in short, 
by consent, we presume, and is in these words: « Partnership 
between plaintiff and defendants.” To this plea there was a de- 
murrer, in short, which was overruled by the court, and we think 
incorrectly. It is a great convenience to the bar, to save the un- 
necessary and unprofitable labor of writing out many of the or- 
dinary pleas, the substance and legal effect of which are as _ well 
understood by their respective names, as if they were formally 
written. Such is the case, in regard to the general issue in al- 
most every form of action, and the usual pleas in bar. An agree- 
ment, however, to take a pleain short, must be understood as a 
mere waiver of form and not of substance; it must convey 
some precise and definite idea of the matter of defence, and must 
be sufficient in substance. The allegation in this plea was sim- 
ply, “partnership between plaintiff and defendants,” not stating 
when the partnership existed, commenced or determined; nor 
whether it was in relation to the subject matter of the contract, 
or transaction on which the suit was brought, or of what particu- 
lar character. 

In the case of Gayle v. Randle, [4 Porter 232,] the defendant 
in the court below, pleaded « in short, that he was only security, 
and requested suit brought vs. Miller principal, who has since be- 
come insolvent, and absconded.” To this plea, there was a de- 
murrer sustained, and on the case being brought here, the judg- 
ment of the court below was affirmed, the court remarking, that 
“when special pleas are agreed to be taken in short, by consent 
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of counsel, it can only be understood by the court that matters of 
form are waived—they nvust contain substance, &c.” 

The bill of exceptions shews, that in the further progress of the 
trial, the defendant offered to prove, that before the institution of 
this suit, the plaintiff and defendant were partners, and that the 
demands for which the several notes referred to, were given, 
were partnership debts, as between the plaintiff and defendant. 
This evidence being objected to by the plaintiff, and admitted by 
the court, notwithstanding the objection, presents the next ques- 
tion for consideration. It is insisted by the counsel for the plain- 
tiff, that the defendant is estopped to prove this, because it would 
contradict the face of the notes, which recite, that the defendant 
and Labuzan were principals, and the plaintiff and another secu- 
rities therein. 

The question presented by this objection is very different, as 
between the joint and several makers of these notes, from that 
which would exist between the makers and the payee; or, if these 
were bonds, and the question raised between the obligors and 
obligee. The latter, was the state of facts in the case in 10 Pe- 
ters, 257, of Samuel Sprigg, plaintiffin error v. The Bank of 
Mount Pleasant. There, the action was on a bond, given by 
Sprigg and others, to the Bank, reciting that the obligors were 
bound «as principals.” The pleas alleged that the said Sprigg 
and others were only securities for Peter Yarnall & Co., and that 
they were discharged from the obligation, in consequence of in- 
dulgence, or forbearance, expressly extended by the Bank to the 
principal, beyond the day fixed for payment. The case cited dif- 
fered from the case at bar in several particulars. Ist. The case 
of Sprigg was on a bond, where the doctrine of estoppel more 
properly applies. 2d. The case in which the question arose, was 
between the obligor and obligee; and 3d, the bond had not been 
paid, and all right of action upon it extinguished. In the case 
under consideration, the notes had been fully paid and discharg- 
ed; all right of action upon them had been fully extinguished, and 
they had ceased to be of any obligatory force, whatever. 

In the case of the Grafton Bank v. Thomas Kent, reported in 
[4 New Hampshire, 221,] the action was brought on a joint and 
several promissory note, given to the Bank by one Hale and the 
defendant. Both makers appeared on the face of the note to be 
equally principals, as nothing was said to the contrary. Kent 
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pleaded that he signed the note as a surety only, and that he had 
been discharged by day of payment given to the principal with- 
out his consent or knowledge. On hearing the case, the court 
went into a very full review of the various decisions and authori- 
ties on the question involved, and in conclusion, laid down a rule, 
which seems to us to be safe and reasonable. The court said : 

«We are, on the whole, of opinion, that the rule is, when a 
maker of a note, who has signed as a surety, does not appear on 
the face of the paper to be a surety, he is to be considered and 
treated as a principal, with respect to all those who have no 
notice of his real character; but, that wherever it is material, a 
defendant may shew by extrinsic evidence, that he made the note 
as a surety only, and that it was known to the plaintiff that he 
was only surety.” 

This, it will have been observed, is a case between the maker 
and payee, yet the court held, in effect, if the payee had notice 
that the maker signed only as surety, it might be reliod on in de- 
fence, and shewn by extrinsic evidence; and this too, notwith- 
standing the payee might appear to be a principal on the face of 
the note: and what well founded objection is there to the rule, 
that requires the payee ofa note, which is signed by several, one 
of whom is known to him to have signed as security only, to treat 
the security as belongs to his real character? But, in the case at 
bar, the question arose between joint, or joint and several makers, 
who must be presumed to know in what character each of the 
parties signed, and besides, as we have before intimated, the 
notes had been paid, and all obligation, arising under them, had 
been extinguished. Nor was the question between the makers 
and the payee, or any one holding under him, but between the 
makers themselves. 

Again: the evidence offered was to prove that the plaintiff and 
defendants were partners, and that the demands for which the 
notes were given, were partnership debts, as between the plain- 
tiff and defendants. Ifthe presumption arises, as we have seen, 
that ordinary joint makers know in what character each has 
signed, much more may it be presumed that partners who are 
giving a note for a partnership demand, must be acquainted with 
the character which they bear in relation to each other. 

Can one partner maintain an action at law against another, for 
moneys paid, advanced, or contributed on account of the partner- 
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ship? We answer, he cannot, because «in the first place, upon 
the mere technical principles of the common law, one partner can- 
not sue the other for a contribution, or payment made for a just 
partnership liability, for in such a suit, all the partners, including 
himself, must be made defendants; and it is clear, upon the ac- 
knowledged principles of pleading at the common law, that a par- 
ty cannot at once be a plaintiff and a defendant in the same suit; 
or, in other words, he cannot sue himself either alone, or in con- 
junction with others. But a reason far more satisfactory, because 
it isin no shape founded on technical principles, is that until 
the partnership concerns are ascertained and adjusted, it is tm- 
possible to know whether a particular partner be a debtor or a 
creditor of the firm; for although he may have advanced large 
sums on account thereof, he may be indebted to the firm in a 
much larger amount.” [Vide Story on Partnership, 323, 324, 
325.] 

Such being understood, as the true principle which governs the 
question—it follows, necessarily, that a plea might be so framed 
with proper averments, as to constitute a bar to a plaintiff’s re- 
covery. Such a plea was not, however, filed in this case, but 
there was issue joined on the plea of non-assumpsit, and we do 
not doubt that the evidence was admissible under that plea; _be- 
cause it went to shew that the demand sued for was not a legal 
one, and that the plaintiff had no right to recover in a court of law; 
for if the plaintiff did pay the money, he paid it as well for him- 
self, as for others, who were his partners, and we have scen, that 
in such a case an action at law will not lie. 

Let the judgment be reversed and remanded. 
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LAZARUS v. LEWIS. 


1. A having a judgment against J for twenty-seven hundred dollars, obtained in 
an action of slander, agreed with J that if he would pay him seven hundred dol- 
lars to defray his expenses and pay the costs, and would convey to one J L pro- 
perty sufficient to discharge the residue of the judgment in trust for the separate 
use of the wife and children of J, and J accordingly made the conveyance: 
Held, that if the transaction was bona fide—if the judgment was not collusive, 
and the conveyance to the use of the wife and children of J wasnot intended to 
secure to J through the apparent ownership of his wife and children, the enjoy- 
ment of the property, that it was valid as a gift from A. That such an instru- 
ment as it was, for a valuable consideration, and absolute in its terms, was not 
required to be recorded cither by the act of 1803, or by that of 1828; and that 
the consent of A to the conveyance could be established by proof, dehors the 
deed. 

. Where there are three subscribing witnesses to a deed, one of whom is dead, 
another resident out of the State, and the third one being called is not able to 
prove the delivery, the execution of the deed may be proved by other persons, 
and it is not indispensable to prove the hand writing of the absent witnesses. 


Error to the Circuit Court of Butler. 


This was a proceeding to try the right of property to certain 
slaves, in which the plaintiff in error was the plaintiff in execu- 
tion, and the defendant claimed the property as trustee, in a deed 
executed by the defendant in execution. 

The deed of trust, which was offered in evidence, recites that 
one Asa Arrington had recovered from Henry T. Jones, (the de- 
fendant in execution) in an action of slander, the sum of twenty- 
seven hundred dollars; that Jones and Arrington had entered into 
an agreement in writing, that Jones should pay Arrington seven 
hundred dollars, that sum being sufficient to pay the expenses of 
the suit, and that the residue should be paid to John Lewis, sen’r, 
in trust, for the benefit of the wife and children of Jones, to the 
separate use of the wife, free from the control of her husband. 
The deed then proceeds thus: “Now know ye, that I, the said 
Henry T. Jones, for and in consideration of the said debt of two 
thousand dollars, and of the premises, and of ten dollars to me in 
hand paid by the said John Lewis, sen’r, trustee, hereinafter nam- 
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ed, do hereby barga’n and sell, convey and confirm unto the said 
John Lewis, sen’r, the following negroes, viz: Henly, about 
sixteen years old, valued at five hundred and fifty dollars; Maria, 
a girl, about eight years old valued at two hundred and fifty dol- 
lars; Major, a boy about four years old, valued at one hundred 

and seventy-five dollars; Dick, a boy, seven years old valued at 
two hundred and seve nty-five dollars, to have ‘and to hold, togeth- 
er with the increase of the females thereof, forever, upon the trust 
hereinafter expressed, viz: the said Lewis is to hold the said ne- 
groes upon the trust and for the use of Frances W. Jones, wife of 
said H. T. Jones now living, and hereafier to become and for 
their sole and separate use, tree from the control or debts of the 
said H. T. Jones, and hold the same solely as trustee and allow- 
ing them to have the possession and services of the said slaves; 
and I the said Henry T. Jones reserve no power of revocation 
to this conveyance whatsoever. Given under my hand and seal,” 
&c. Appended to the deed is an acknowledgement by the trus- 
tee, that he will accept and execute the trust which is signed and 
sealed by him, and witnessed by two witnessess. 

The deed was recorded on the following certificate, which 
bears the same date as the deed. 

«], Matthew Patton, a justice of the peace, in and for said coun- 
ty, do certify, that I saw Henry T. Jones sign the above deed 
of trust, and likewise saw the above witnesses, to wit, &c. sign 
the same as witnesses to said deed of trust, all in the presence of 
eachother. Given under my hand and seal. 

Marruew Parton, J. P.” 

One of the subscribing witnesses to the deed, being proved to 
be dead, another resident out of the State, and the third, who was 
called, not being able to prove the delivery, the court permitted 
the execution of the deed to be proved by Patton, before whom it 
was acknowledged, to which the plaintiff excepted. 

The plaintiff also objected to the deed because of the defective 
record; also, because as the equity of redemption could be sold, 
the trustee could interpose no claim. That as Arrington was not 
a party to the deed, he was not bound by it, and there was there- 
fore no consideration for the conveyance of the property. Be- 
cause also, the deed did not carry out the agreement in writing 
between Arrington and Jones; and lastly, because the deed was 
void in consequence of the interest reserved to the grantor, but the 
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court permitted the deed to be read in evidence to the jury, to 
which the plaintiff excepted. The court also permitted Arring- 
ton to be examined as a witness, to prove his assent to the deed, 


to which the plaintiff also exc: pted. 

Judgment being rendered in favor of the claimant, the plaintiff 
prosecutes this writ of crror, and assigns for error, 

1. In the proof of the execution of the deed. 

2. In permitting the introduction of the deed in evidence, be- 
cause of defective record, and because as Arrington was not a 
party to the deed, he was not bound by it, and there was there- 
fore no consideration to make the deed valid. 

3. The trustee could not dispute the levy, as the equity of re- 


+ 1 


1 
t to saie. 


demption was subjec 
4, The court erred in permitting Arrington to prove his assent 
to the deed. 


Crensuaw, for plaintiff in error. 
Cook, contra. 


ORMOND, J.—In Thomas v. Wallis, at the last term, 
we held, that where all the witnesses to a deed were dead or be- 
yond the jurisdi ction of the court, proof of the hand writing of 
one of the witnesses was sufficient evidence, prima facie, of the 
execution of the deed to authorise it to be read to the jury. In 
this case, one of the subscribing witnesses was called, but was 
unable to prove the delivery. This isin principle, the same as if 
the testimony of the witness could not be obtained, and will au- 
thorise the introduction of other testimony to prove the due exe- 
cution of the deed. (1 Phil. Ev. 475; Russell v. Coffir, 8 Pick. 143.] 

Although proof of the hand writing of the attesting witness 
where his testimony cannot be had, or is unable, from “forgetful- 
ness, or from any other cause, to testify to the due execution of 
the deed, has been held sufficient evidence > pr ima facie of its ex- 
ecution, it by no means follows, that that is the only media of 
proof in such cases. On the contrary, if any suspicion whatever, 
is cast on the transaction, it is usual to require corroborating evi- 
dence, as for example, proof of the hand writing of the obligor. 

See the cases collected on this head, in the 3d vol. C. & H. 
Phillips’ Ev. 1390.] The proof in this case was that of a person 
who, although not a subscribing witness, appears to have been 
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present when the deed was executed, and by the evidence of a 
justice of the peace, before whom it was acknowledged by the 
grantor, for the purpose of registration. This was certainly 
much more satisfactory proof of its execution than would have 
been the proof of the hand writing of an absent subscribing wit- 
hess, and was, in our opinion, sufficient to permit it to be read to 
the jury. 

The remaining questions all depend on the construction of the 
deed and its validity, as a conveyance of the slaves. 

It appears that one Asa Arrington had recovered from Henry 
T. Jones, (the defendant in execution,) a judgment for twenty- 
seven hundred dollars,in an action of slander; that Arrington 
agreed in writing with Jones, that if he would pay him seven 
hundred dollars, which would defray the expenses he had been 
put to in the prosecution of the suit, and pay the costs of the suit, 
and also pay the remaining sum of two thousand dollars to one 
John Lewis, sen’r, in trust for the benefit of the wife and children 
of Jones, that he would enter satisfaction on his judgment 
against Jones. A deed was accordingly executed by Jones, 
which after reciting these facts, conveys certain slaves to Lewis 
at prices which are named in the deed, and which in all are esti- 
mated at twelve hundred and fifty dollars, in trust, for the sepa- 
rate use of the wife, and as it would seem also, for the use of the 
children, though some words appear to be omitted; and securing 
to them the right to the possession and services of the slaves. 

The objections raised to this deed, are first, that it was record- 
ed ona defective certificate of its execution. We will not enter 
upon the enquiry, whether a defect in the certificate of the justice 
of the peace that the deed was proved to be executed, when in 
fact full proof of its execution, or an acknowledgment of that fact 
by the maker was made before him, would invalidate the regis- 
tration of the deed, because we think this deed was not required 
by law to be recorded. 

The statutes requiring registration of deeds of personal pro- 
perty are first, the statute of frauds (so called.) to be found, in Aik 
Dig. 207. The second section declares «and moreover, if any con- 
veyance be of goods or chattels, and be not on consideration 
deemed valuable in the law, it shall be taken to be fraudulent 
within this act, unless the same be by will duly proved and re- 
corded, or by deed in writing acknowledged and proved. If the 
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same deed include lands, also in such manner as conveyances of 
lands are by law directed to be acknowledged or proved, or if it 
be of goods and chattels only, then acknowledged or proved by 
one or more witnesses in the superior or county court, wherein 
one of the parties lives, within twelve months after the execution 
thereof, or unless possession shall really and bona fide remain 
with the donee.” The remaining part of this section relates toa 
loan of property, or the reservation of a condition, reversion or 
remainder in goods or chattels, which the statue requires to be 
by will or deed, &c., and in like manner recorded within 3 years. 

The 3d section is, «this act shall not extend to any estate or 
interest in any lands, goods or chattels, or any rents, common or 
profit out of the same, which shall be upon good consideration 
and bona fide lawtully conveyed or assured to any person, body 
politic or corporate.” 

This portion of this statute has received a construction by this 
court in Killough v. Steele, [1 S$. & P. 62,] and again in Baker v. 
Washington, [5 ib. 142.] It was there held, that the act did not 
make it necessary to the validity of a deed made upon an absolute 
or conditional sale of personal property upon valuable considera- 
tion, that it should be recorded within twelve months, and that 
the term good consideration in the 3d section, meant valuable con- 
sideration. That the design of the statute was to operate on 
conveyances not founded on valuable consideration, where the 
possession did not remain with the donee. 

In 1828 an act was passed, requiring all deeds and conveyan- 
ces of personal property to secure any debt or debts, to be recor- 
ded in the office of the clerk of the county court, within thirty 
days, or that the same should be void against creditors and subse- 
quent purchasers without notice. [Aik. Dig. 208, § 5.] 

The deed in this case, is not a deed made in trust, to secure a 
debt, and is neither within the letter or spirit of the last act. As 
the conveyance was for the benefit of a married woman, a trustee 
was interposed in whom the legal title was vested, not for the 
purpose of securing the payment of debts, but absolutely and 
without reservation, for the benefit of the cestuis que trust. It is 
therefore not within the statute of 1828, which only requires the 
registration of deeds, made upon condition, nor within the act of 
1803 first cited, because it is a conveyance upon a valuable con- 
sideration, assuming, as we must do in this case, from the man- 
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ner in which the question is presented, that the judgment obtain- 
ed by Arrington, was bona fide, and not collusive; that the gift 
by Arrington, to the wife and children of Jones, was also 
bona fide, and not intended through the apparent ownership 
of the wife and children to secure to Jones the enjoyment of 
this property, and that the slaves were fairly valued. We do 
not doubt that the consideration was a valuable one; Jones was 
indebted by judgment to Arrington; he could therefore doubt- 
less have sold this property to him in discharge of the judgment, 
and Arrington could certainly have given it to the wife and chil- 
dren of Jones. Canit make any difference that by this direction, 
and in discharge of the judgment, Jones made the conveyance 
directly to the trustee for the same purpose? As therefore, the 
conveyance, by the direction of Arrington, discharged pro tanto 
the judgment; it was in fact, a monied consideration, and there- 
fore, as the deed was absolute, and the consideration valuable, it 
was not such an instrument as the act of 1803 required to be re- 
corded. 

A deed made upon a full and valuable consideration, and ab- 
solute in its terms, might be declared fraudulent if there was no 
change of the possession, and this circumstance was notsatisfactori- 
ly explained, as has been repeatedly held in this court; for the act of 
1803 merely declares that registration shall not be necessary to 
the validity of the deed, and does not interfere with the presump- 
tion of the common law, that possession remaining with the gran- 
tor after an absolute sale, is a badge of fraud. No question was 
mooted in the court below, so far as we can judge from the record 
as to the possession being unchanged. It could, however, admit 
of but little doubt, that the possession by the wife, of property, held: 
by her to her sole and separate use, would not be the possession 
of the husband, though he might reside under the same roof with 
her. 

It was further objected that the deed was void, because Arring- 
ton was not a party to it. It was certainly necessary to prove 
the consent of Arrington to the conveyance, which was merely 
proving the payment of the consideration expressed in the deed, 
as it was in effect a payment of the judgment. This was a fact 
dehors, the deed which it was competent to prove, either by Ar- 
rington or by a third person. 

These views dispose of all the assignments oferror. The deed 
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being upon a valuable consideration and absolute to the wife and 
children, reserving no interest to the grantor, there was nothing 
upon which the plaintiffs execution could operate, and the claim 
was therefore properly interposed by the trustee. 

Let the judgment be affirmed. 


OOTON v. THE STATE. 


1, Although the 22d section of the 8th chapter of the Penal Code, requires the 
court to sentence a convict who fails to pay the fine and costs, to the county jail 
for a definite time; yet, if the court fails to render such judgment, and in lieu 
thereof, directs that he “‘ remain in custody until the fine and costs are paid,” 
he cannot object on error, to the regularity of the judgment, as it is more bene- 
ficial to him than the law requires, and he may obtain a discharge from impri- 
sonment upon taking the oath provided for insolvent debtors. 


Wair of Error to the Circuit Court of Shelby. 


The plaintiff in error, was indicted for malicious mischief in 
killing a bay filly, the property of Richard Booth, of the value of 
fifty dollars. To the indictment the defendant pleaded not guilty, 
and on that plea the cause was tried. The jury returned a ver- 
dict of guilty; that the filly mentioned in the indictment, was the 
property of Richard Booth, and assessed the fine at one hundred 
and seventy-five dollars, which was five fold her value. A judg- 
ment was rendered as follows: « It is therefore considered by the 
court, that the State of Alabama recover of the defendant, the 
fine aforesaid assessed, for the use of said Richard Booth, together 
with the costs of this prosecution, and that defendant remain in 
custody, until the fine and costs are paid : and it is further order- 
ed and adjudged by the court, that the said Washington Ooton, 
the defendant, be confined in the common jail of the county of 
Shelby, for the space of thirty days, and the sheriff of Shelby 
county, be charged with the execution of this order.” 


Moopy, for the plaintiff in error. 
Attorney Geverat, for the State. 
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COLLIER, C. J.—The fifth section of the fourth chapter of 
the act “regulating punishments under the Penitentiary system,” 
enacts that a person guilty of the offence with which the defend- 
ant was charged, shall, on conviction, be fined in a sum equal to 
five fold the value of the property injured or destroyed, and shall 
be imprisoned in the county jail for a term not exceeding six 
months. By the 22d section of the 8th chapter of the same act, 
it is enacted, that « in all cases punishable by fine only, or fine and 
imprisonment in the county jail, when the fine assessed, together 
with all costs, are not paid, it shall be the duty of the court to sen- 
tence the convict to the county jail, for a term not less than ten 
days; and when the fine is as much as fifty, and not exceeding 
one hundred dollars, the commitment shall be for the period of 
thirty days; when as much as an hundred and not exceeding two 
hundred dollars, the commitment shall be for sixty days, &c; 
and in all cases, the judgment of the court shall not only direct 
the imprisonment of the convict fora term certain, but shall also 
direct his confinement till the fine and costs are paid.” 

The judgment in the present case is for the fine assessed by the 
jury, and thirty days imprisonment as a punishment for the offence. 
This, it is conceded, is regular, but it is insisted that the term of 
imprisonment inflicted by the statute for the non-payment of the 
fine, was not imposed by the court, and the defendant is directed 
to remain in custody until the fine and costs are paid. The de- 
fendant cannot object to the regularity of the judgment; for in- 
stead of injuriously affecting his legal rights, it is certainly more 
beneficial to him than the law authorises. For the non-payment 
of the fine he should have been imprisoned sixty days; but the 
judgment omits this infliction, and merely directs him to continue in 
custody until the fine and costs are paid, a punishment from which 
he may release himself by taking the insolvent oath, under « the 
rules and restrictions applicable to other debtors.” [See act of 
1821, Aik. Dig. 230.] 

The omission of the circuit court to inflict all the punishment 
required by law, has not prejudiced the defendant, and as it is 
not allowable for one to insist upon an error in his favor, he can- 
not avail himself of it; consequently the judgment must be affirm- 
ed. 


CLAY, J. not sitting. 
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ADMW’RS OF ALEXANDER v. THE BRANCH BANK 
AT MONTGOMERY. 


1, The Branch Bank at Montgomery cannot obtain judgment against the repre. 
sentatives of a deceased maker of a promissory note, &c., on motion. It is a 
summary remedy given by statute, which cannot be extended by construction. 

2. The deposition of a practising physician, under the act of January 28, 1840, 
or of a witness residing out of the State, may be taken, either by way of interro- 


gatory or otherwise, asthe party desiring the testimony may elect. 
Error to the County Court of Montgomery. 


CLAY, J.—It appears by the record, that this case commences 
ed by a notice of the President of the Branch Bank at Montgomes 
ry against the plaintiffs in error, as administrators of Edmund 
Alexander, deceased, who, in his life time, together with Dela 
Durden and Thomas Durden, (who are not sued in this case.) 


made a promissory note for fifteen hundred dollars, payable to 
the cashier of said Branch Bank, and negotiable and payable at 
said Branch Bank. The notice is in the usual form, and having 
been duly executed on the several parties,they relied on the plea of 
non est factum, which being foundagainst them bya jury,judgment 
was rendered for the amount of the debt, interest and costs. To 
reverse that judgment, this writ of error is prosecuted, and the 


plaintiffs now assign the following errors : 

1. That being administrators, they were not liable to be pros 
ceeded against by the bank, on motion. 

2. Because the testimony of Dr. Edmund Fowler, should not 
have been read to the jury, for the reasons assigned in the bill of 
exceptions. 

Ist. In regard to the first assignment of errors, the question 
was settled by the opinion of the court, at the present term, in the 
case of the administrators of John Murphy, deceased, and others 
v. The Branch Bank at Mobile. The court then held, that the 
remedy, by motion, being a summary proceeding, unknown to the 
common law, and given by the statute which created the institu- 
tion, must be strictly pursued, and that the statute, only authorizing 
such remedy against the “maker or endorser of any note, bill,or bond 
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expressly made payable and negotiable at said branch bank,” could 
not be extended, by construction, to the representatives of a de- 
ceased debtor. Byrecurring to the corresponding provision im 
the law establishing the Branch Bank at Montgomery. [Aik. 
Dig. 72, § 8,] they will be found to be literally the same, so far 
as this point is involved; consequently, there is error in the 
judgment of the court, in the case now presented. 

2d. Such being the opinion of the court on the first assignment 
of errors, it would not be indispensable to notice the second, on 
this occasion; nor should we do so, except that the question it 
presents, is likely to arise frequently in the future practice of the 
courts below. This assignment objects to the opinion of the 
court below, admitting the deposition of Dr. Edmund Fowler, 
and to sustain the objection, relies on the reasons assigned in the 
bill of exceptions. On looking to the bill of exceptions, we find 
the only ground relied on to exclude the deposition, was that it 
was taken by interrogatories. 'The act of January 28, 1840, 
[Meek’s Sup. 88,] which authorises depositions of practising phy- 
sicians, as well as those of certain public officers to be taken, 
declares it may be done « in the same way and manner, and on 
like notice, as now provided for the taking of depositions of 
witnesses residing without the limits of this State.” The law re- 
ferred to, in the latter clause of this provision, is the 11th see. 
of the act of 1807, [Aik. Dig. Depositions, sec. 1,] which au- 
thorises the depositions of persons residing out of the State, to be 
taken, generally, and without declaring whether the depositions 
shall be taken by interrogatory or otherwise. The 12th section 
of the same act [Ibid,] provides in like manner for taking the de- 
positions of witnesses about toleave the State. The 13th sec. 
of the same act, [Ibid,] provides that «either party, wishing to 
improve the testimony of witnesses, absent from the State, may 
take the same by interrogatories, &c.” 

The only case heretotore decided by this court, which seems 
to have rendered it necessary to consider this question is, that of 
Glover v. Millings, [2 Stewart & Porter, 28.] In that case, the 
deposition of a witness, who resided in the State of Vermont, had 
been taken in the usual manner, and it was objected, that « it 
could only have been done in the manner prescribed for taking 
testimony by interrogatories.” The witness in that case, resided 
out of the State; the depositions of practising physicians are re- 
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quired to be taken in the same manner, required for taking those 
of witnesses residing out of the State. In the case cited, it ap- 
pears, it was insisted upon as error, that the deposition had not 
been taken in the manner in which the one now under conside- 
ration was taken, and the taking which, by way of interrogatory, 
is now assigned for error. As a point of practice, therefore, it is 
well it should be settled. 

In the case of Glover v. Millings, before cited, the court seems 
to have regarded the construction of the several sections of the act 
of 1807, which have been adverted to, as not very clear and sat- 
isfactory, and concludes the question by remarking, « until the 
Legislature will establish a more certain and uniform method, 
that the party, secking such testimony, is at liberty to elect either 
course.” This was safe ground, upon which to leave a question, 
upon which such contradictory opinions were entertained. The 
mode of taking depositions was of less importance than that the 
practice should be placed on a footing, least likely to endanger 
the interest or safety of partics. Hence, we do not conceive there 
was error in the opinion of the court below, overruling the ob- 





jection to the deposition of the witness. 
But, on the first assignment of errors, let the judgment be re- 
versed, 


O'DONNELL, er aus. v. SWEENEY. 


1. A contract founded on an act prohibited by statute is void, therefore, a note 
executed upon the purchase of a horse by the vendee, on ‘Sunday, cannot be en. 


forced by the vendor, in a court of justice. 


Error to the Circuit Court of Macon. 


Assumpsit on a promissory note by the defendant against the 
plaintiffs in error. 
The defendants below pleaded non-assumpsit, and a special 
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plea, that the note was executed on the first day of the week, com- 
monly called Sunday, in consideration of a horse sold by the 
plaintiff, on that day to the defendants, in the regular course and 
prosecution of the plaintiff’s trade and occupation, &c. To this 
plea, the plaintiif demurred, and the court sustained the demurrer, 
Judgment being rendered for the plaintiff, the defendants prose- 
cute this writ, and assign for error, the judgment of the court up- 
on the demurrer. y 


Binurnesie, for the plaintifls in error, cited Aik. Dig. 440; 1 
Root’s Rep. 474; Chitty on Con. 248; Com. on Con. 59; 5 Porter 
! = - 
75; 1 Tauntcn, 130; 2 Porter, 550; 10 Mass. 312. 


Beusenr, contra, cited 3 B. & C. 232; 7 ib. 596; 18 Wend. 429; 


1 Root 474; 10 lass. 312. 


ORMOND, J.—it is a settled principle of the common law, 
that all contracis which are founded on an act prohibited by a 
statute under a penalty, are void, aithough not expressly declared 
tobe so. [Wilson v. Spencer, 1 Rand. 76; Comyn on Con. 26; 
Collins v. Blanten, 2 Wilson, 341; Drury v. Defontaine, 1 Taun, 
135.] It would indeed bea strange anomaly if a contract, made 
in violation of a statute, and prohibited by a penalty, could be en- 
forced in the courts of the same country whose laws are thus 
trampled on and set at defiance. 

The statute violated in the making of the contract here sought 
to be enforced, is to the following eflect: « No wordly business 
or employment, ordinary or servile work, (works of necessity or 
charity excepted.) nor shooting, sporting, hunting, gaming, racing, 
fidling, or other music for the sake of merriment, nor any kind 
of playing, sports, pastimes, or diversions, shall be done, perform- 
ed or practised by any person, or persons within this territory on 
the christian sabbath, or first day of the week, commonly called 
Sunday, and every person being of the ageof 14 years orupwards, 
offnd.ng in the premises,shall forevery such offence forfeitand pay 
the sum of two dollars; and no merchant, or shop-keeper, or other 
person shall keep open store or dispose of any wares, or merchan- 
dize, goods, or chattels,on the first day of the week, commonly call- 
ed Sunday, or sell or barter the same, upon pain of forfeiting the 
sum of twenty dollars for every such offence” &c. [Aik. Dig. 439.] 
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It _Wwas contended in argument, ae hein counsel for the Aebenidiis 
in error, that the design of the Legislature was to prevent public 
sales of goods or chattels, and had no reference to mere private 
contracts, which have no tendency to violate the order and solem- 
nity of the day. We do not think the design of the Legislature 
in the passage of the act can be doubted. It was evidently to pro- 
mote morality and advance the interests of religion, by prohibit- 
ing all persons from engaging in their common and ordinary avo- 
cations of business, or employment, on Sunday, unless impelled 
thereto by necessity, or engaged in acts of charity. So far, the 
law has respect to labor or business which may be either 
public or private, but it also provides for the higher offence of 
not only desecrating the christian sabbath, but also of violating 
public decency by an open traffic. 

By the 29th Charles 1,¢. 7, it was declar ed that no tradesman, 
artificer, workman, laborer or other person whatsoever, shall do, 
or exercise any worldly labor, business or work of their ordina- 
ry callings upon the Lord’s day, works of necessity and charity 
only excepted. In the exposition of this statute it has been held, 
that a contract would not be void, unless one of the parties was 
in the exercise of his ordinary calling. That was the decision 
in Drury v. De La Fontaine, [1 Taunton, 135.] This was af- 
firmed in the case of Fennell v. Ridler, [5 B. & C. 406,] where 
in a most able opinion of Mr. Justice Bayley, it was held « that 
every species of labor, business or work, whether public or pri- 
vate in the ordinary calling of a tradesman, artificer, workman, 
laborer or other person, is within the prohibition of the statute. 
That was the case of the purchase of a horse, by a horse dealer 
on Sunday; the sale was in private and the action was upon the 
warranty, and the court held, that it could not be maintained. 

This decision was approved by the court of Common Pleas, in 
Smith v. Sparrow, [4 Bingham 84,] where it was held that a 
contract entered into privately on a Sunday, was void, although 
made by an agent, and although the objection was taken by the 
party at whose request the contract was entered into. 

The facts of this case as set out in the plea, are, that the note 
was executed on Sunday, in consideration of the sale of a horse 
by the plaintiff to the defendants, and that the plaintiff in making 
the sale, was in the exercise of his business, trade or occupation. 
If then our statute was identical with the English, the authori- 
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ties cited, are full to the point, that this action cannot be ngain- 
tained. There is however, a broad distinction between them. 
To constitute an offence against 29 Charles I, one of the parties 
to the contract at least, must be engaged in his “ordinary calling;” 
not so under our law, which prohibits all “worldly business or em- 
ployment, ordinary or servile work, works of necessity or chari- 
ty only excepted.” The term « ordinary” in our statute is equiv- 
alent to common or usual work or employment, and beyond all 
doubt, embraces within its ample range, the sale of a horse, a ne- 
gro, or any other chattel, whether the sale be public or private; 
whether the parties engaged in it, or cither of them, were in the 
prosecution of their ordinary employment or not. It is worldly 
« business or employment,” and falls within the letter, as well as 
within the mischief ofthe statute. 

But if the contract in this case did not fall within the first 
branch of the statute, it is fully embraced in the second, which 
prohibits any merchant, shop-keeper or other person from dispos- 
ing of any wares or merchandize, goods or chattels, on the first 
day of the week. 

The contract being such an one as it was unlawful to make on 
Sunday, cannot be enforced in a court of justice, and the demur- 
rer to the plea should therefore have been overruled. 

Let the judgment be reversed and the cause remanded, 


ELLIOTT v. CLEMENTS. 


1. In a summary proceeding under the act of 1821, at the suit ofa surety against 
his principal, to recover back money paid on a judgment, the record must show 
in which court the judgment against the surety was rendered. 


Wair oferror to the County Court of Tuskaloosa. 


The judgment sought to be reversed, is as follows : 
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« Alsey Clements ) 
vs. July 26th, 1841. 
William 8. Elliott. J 
This day came the plaintiff, Alsey Clements, by his attorneys, 
and it appearing to the satisfaction of the court that the de- 
fendant had received legal notice, and it also appearing to the sa- 
tisfaction of the court, that the plaintiff had paid as security for 
the defendant the sum oi three hundred and six dollars and 52-100, 
for which a judgment was rendered against the defendant (prin- 
cipal) and the plaintifl, (security ;) and it further appearing to the 
satisfaction of the court, that the interest which has accrued upon 
the aforesaid sum since the payment thereof by the plaintiff, is 
the sum of thirty-four dollars and sixty-three cents. It is there- 
fore considered by the court that the plaintiff recover of the de- 
fendant the sum of three hundred and forty-one dollars and fifteen 
cents, and his costs by him about his motion in this behalf ex- 
pended, &c.” 


Wm. Cocuran, for the plaintiffin error. The record does not 
shew how and for what lengti of time before the motion was 
made, the notice was given; how the defendant in error became 
a security, and when, and in what court the judgment was ren- 
dered, which it is said he paid: nor does it appear in whose fa- 
vor the judgment was rendered, and when paid. [Aik. Dig. 384, 
sec. 3; Brownv. Wheeler, 3 Ala. Rep. N. 8. 287.] If it were 
allowable to aid the judgment by a reference to the notice sent 
up with the transcript, it would then be contended that the notice 
itself was deiective. 

Peck, for the defendant in error. The judgment should not be 
tested by such rigid rules as the plaintiff in error contends for ; 
but as the proceeding was in favor of a surety to reimburse him- 
self money advanced for his principal, it should be liberally exe 
pounded. Butif the judgment is defective, it may be assisted by 
the notice, which is believed to be sufficient for all legal purposes. 


COLLIER, C. J.—This proceeding is doubtless intended to 
conform to the act of 1821, « supplementary to an act entitled an 
act for the relief of securities.” [Aik. Dig. 384.] Without recit- 
ing that statute at length, it is enough for the present case to say, 
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that it authorizes sureties who have paid money for their princi« 
pals on judgment or execution, to move the court in which the 
judgment was rendered, for a judgment for the amount paid, with 
interest thereon. 

It is unnecessary to consider all the exceptions which have 
been taken by the plaintiff in error to the judgment entry. It is 
clear that its defects are such as will not allow us to sustain it. 
Brown, et al. v. Wheeler, [3 Ala. Rep. N. 8. 287,] was a pro- 
ceeding under the statute referred to, and among other causes it 
was adjudged to be erroneous, because the time when the surety 
paid the judgment was not stated, so as to show whether the in- 
terest was properly computed. 

But in the case at bar there is a more palpable defect in the 
judgment ; it does not recite, that the judgment which was satis- 
fied by the surety was rendered by the court in which this pro- 
ceeding was instituted. This, it was intimated, was essential in 
Brown, ctal.v. Wheeler. And, as ina case of this character, 
nothing can be intended beyond what is shown by the record, 
we think the defect is a fatal error. 

If it appeared, that the notice found in the transcript was re- 
ceived and acted on by the county court, we might perhaps refer 
to it, to aid the judgment. [Jordan, ex’r, et al. v. The Branch 
Bank at Huntsville, at January, 1843.] But the judgment entry 
does not show that the notice was before the court, and the case 
must be decided without regarding it as a part of the record. 

Without inquiring whether there are other errors than those nos 
ticed, the judgment is reversed, and the cause remanded. 


CLAY, J. not sitting. 
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ROBINSON & WIFE, et aus. v. STEELE, apw’r, «c. 


1, When an executor, admifistrator, or guardian wishes his account settled, he 
must first present it to the "judge of the orphans’ court, with his vouchers ; it 
must then be examined, or audited, and stated for allowance: forty days’ no 
tice of the term, at which it will be reported for allowance, must then be given, 
that all persons interested may examine the account, thus stated, and be pre- 
pared to contest it. 

2. Those pre. requisites, to a settlement of such accounts, must appear, by the re. 
cord, to have been complied with. 


Error to the County Court of Autauga. 
Wis, for plaintifis in error. 


CLAY, J.—The object of the writ of error, in this case, is to 
reverse the decree and proceedings of the county [orphans’] 
court, upon the settlement of the account of the defendant in error, 
as administrator of the goods and chattels, rights and credits of 
Jeremiah Smith, deceased. The plaintifis assigned for error, that 
the court erred, 

1. In auditing and settling the accounts of the defendant on the 
same day, to-wit, the 7th September, 1842. 

2. Because the accounts of the defendant were audited and al- 
lowed, without giving forty days’ notice to the plaintifls, or any 
one else. 

3. Because the accounts of the defendant were ordered to be 
audited on the 5th Monday in August, 1840, but were not so au- 
dited until the 7th of September, 1842, and then audited without 
notice to the plaintiffs. 

There are several other assignments, not deemed material to 
be noticed. Those just stated, however, appear to be fully sus- 
tained by the record, and either of them is fatal to the decree, ren- 
dered in the court below. 

By the record, it appears, that, on the 9th July, 1840, « on mo- 
tion of John Steele, administrator of the estate of Jeremiah Smith, 
deceased, for final settlement of said estate—ordered, that he file 
his account current and vouchers on or before the fifth Monday 

60 
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in August next, in this office, and that publication be made in the 
Montgomery Advertiser, for forty days, notifying all persons in- 
terested in said settlement, to appear here on said day, to show 
cause if any, why said account current and vouchers should not 
be allowed.” 

The law provides, that the judge of the orphans’ court may 
« take, receive, and audit all accounts of executors, administrators, 
and guardians ;” and that the said judge, “ after auditing suck 
_ accounts and causing them to be properly stated, shall report the 
same for allowance to the next term of the orphans’ court, &c.” 
[Aik. Dig. 182, § 27]—and further makes it the duty of the judge 
to give at least forty days’ notice of the intention of such execu- 
tor, administrator, or guardian, to have “ such account presented 
at said court, for allowance at such term, &c.” [Aik. Dig. 252, 
§ 33.) 

The record does not show that any of these preliminaries toa 
final settlement, have been properly performed. As laid down in 
the case of the Legatees of Horn v. Grayson, [7 Porter, 272-3,] 
«if an executor or administrator wishes to settle his accounts, this 
law makes it his duty to present his vouchers to the judge of the 
county court, whose duty it is to hear, examine, and state them, 
and report them for allowance. It is then made the duty of the 
judge to cause notice, or advertisement to be given, in the mode 
prescribed in the act, at least forty days previous to any further 
action onthe account. The object ofthe law is manifest. The 
account is to be stated—that all persons interested may examine it, 
and prepare, if necessary, to contest it. As the county court is 
one of special and of limited jurisdiction, it is necessary that the 
record should show that the requisitions of the act have been 
complied with, unless they are dispensed with by the appearance 
of the parties.” 

This is certainly a clear and sound exposition of the provisions 
of the act, and of the reasons, on which they are founded. None 
of these requisitions seem to have been complied with, in the case 
at bar. When the order for publication of notice was made, it 
does not appear that the accounts and vouchers of the adminis- 
trator, had been filed—of course, they had not been audited, ex- 
amined, nor stated. The accounts and vouchers were only or- 
dered to be filed, on or before the day appointed for their allow- 
ance ; hence, there was no opportunity for any one interested to 
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examine, or prepare to contest them. Nor does it appear by the 
record, as it should, that any publication of notice was made, even 
as required by the imperfect order, entered for that purpose. 

Furthermore, the order of publication appointed the 5.h Mon- 
day in August, ensuing, for those interested to appear, and show 
cause, why the accounts and vouchers of the administrator should 
not be allowed. The record does not shew that any step what- 
ever was taken in the settlement on the day appointed—nor does 
any continuance appear to have been entered then, or onany subse- 
quent day. There does not seem to have been an appearance of 
any party interested, at any time—and, without any other publi- 
cation of notice, on the 7th September, 1842, more than two years 
afterwards, it is merely « ordered that the report and final settle- 
ment by John Steele, as administrator of the estate of Jeremiah 
Smith, deceased, be received,” and that it be recorded, and filed 
as an office paper. [See the case of Douthitt’s adm’r v. Douthitt, 
1 Ala. Rep. N. S. 594, where the case cited from 7th Porter, is 
referred to and recognized. | 

Let the decree of the orphans’ court be reversed, and the case 
remanded. 


YOUNG v. SCOTT, apwm’r. 


I. An action of debt will not lie on a promise under seal to pay a sum of money 


in current bank notes. 


Error to the Circuit Court of Benton. 


Debt by the plaintiff as assignee of John Twitty, against the 


defendant in error. 

The declaration contains two counts, in both of which the in- 
strument sued on is declared upon as a sealed instrument, execu- 
ted by one Dunlap Scott, for the payment to John Twitty, on the 
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23d of October, 1826, of one thousand dollars, in current bank 
notes. Profert is made of the deed. and an allegation that it was 
assigned to the plaintiff. 

The second count is the same as the first, with the addition, 
that the writing obligatory sued on, is alleged to be a sealed in- 
strument by the laws of the State of North Carolina, where it 
was made and executed. 

The defendant craved oyer of the instrument sued on,and demur- 
red to each count in short, by consent. The instrument was not 
set outon oyer. The court sustained the demurrer, and render- 
ed judgment for the defendant. 

The plaintiff assigns for error, the judgment of the court on 
the demurrer. 


Moors, for plaintiff in error cited, 1 Chitty’s Pleading, 417, 
660. 


Rice, contra, cited 1 Stewart, 579; 1 S. & P. 244; 2 ib. 128; 
2 Ala. Rep. 397; Story’s Con. of Law, 467, 475. 


ORMOND, J.—One question which it appears was intended 
to be presented is not raised upon the record. It appears from 
the declaration that the instrument sued on, is a writing obligato- 
ry. The plea appears to have been designed to question this, 
but as the instrument is not set out on oyer, it is impossible for this 
court to say whether it is a bond or simple contract; this point 
therefore, is not in a condition to be considered in this court. 

- The other question is, whether debt will lie upon a bond pro- 
missing to pay “one thousand dollars in current bank notes.” 

There has been some contrariety of decision as to the legal ef- 
fect of a note payable in the notes of chartered banks. In New 
York, it has been held that such a note is negotiable. [Keith v. 
Jones, 9 Johns. Rep. 120; Judah v. Harris, 19 ib. 144.] In Ohio, 
South Carol:na and Pennsylvania, a different doctrine prevails. 
[McCormick v. Trotter, 10 S. & R. 94; Linge v. Kohne. 1 Mc- 
Cord, 115; McClain v. Nesbit, 2 Nott & McCord, 519.] 

So also in Kentucky, it has been held that such a note will not 
sustain an action ef debt. [Campbell v. Wister, 1 Litt. Rep. 30.] 

In this State, at an early period of this court, it was held that 
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debt would not lie on a promise under seal, to pay a sum certain 
in current bank notes. [Jackson v. Waddill, 1 Stewart 579.] 
This decision has been acquicsced in since that time, and ought 
not to be disturbed, unless itis clearly wrong. Itis one of the 
highest duties of courts of justice, to give eflect to contracts as 
the parties understand them at the time they were made, if not 
contrary to law, and we cannot doubt that in all such cases as 
the present, the debtor expects to pay, and the creditor to receive, 
bank notes of the numerical amount of the obligation in its 
discharge. In sucha case, to compel the debtor to pay in the 
precious metals the same amount in dollars, which he promised 
to pay in bank notes, would be doing him the greatest injustice, 
and would be in effect, to change the contract to his prejudice. 

It has been sometimes said, that bank notes are quasi money, 
but we are painfully admonished at the present time, that bank 
notes have but few of the attributes of coin; being unstable and 
fluctuating in their value, they cannot, in any just sense, be con- 
sidered money, and therefore, upon such a note an action of debt 
cannot be maintained. ‘The measure of damages for a breach of 
the contract not being the sum in numero, which the obligation 
calls for, but the value of the bank notes in coin at the time the 
payment is to be made. 

Let the judgment be affirmed. 


THE STATE v. FLANIGIN, 


1. An indictment for murder, framed as at common law and concluding against 
the form of the statute, will warrant the conviction under the fifth section of the 
third chapter of the “‘ Penal Code,” of a person, who shall, with malice afore- 
thought, cause the death of a slave, by cruel, barbarous, or inhuman whipping, 
&c.; or under the sixth section, of an overseer or manager who shall cause the 
death of a slave by barbarous or inhuman whipping, or beating, &c, 

2. Where a charge given to the jury in a criminal case, is not expressed in terms 
strictly appropriate; yet if it is not opposed to law, and can not be supposed to 
have misled them, it will not be considered an error for which the judgment con. 
sequent upon a verdict of guilty should be reversed. 
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3. The jury were informed that if they found the accused guilty of one grade of 
an offence, the punishment which the law required ihe court to inflict, was im- 
prisonment in the Penitentiary for a period not less than two, nor more than 
ten years:—Held, that although ten years was the shortest period for which the 
court was authorised to imprison in such cases, yet the error was not fatal to the 
judgment, as it could not have influenced the jury in the performance of their 


duties. 


The prisoner was indicted in the circuit court of Jackson, for 
the murder of a negro man, a slave, named Jacob. The indict- 
ment contains four counts drawn in the usual form, all alleging 
the death to have been occasioned by whipping and striking; in 
the first, the slave is alleged to have been the property of Joel 
H. Chambless; in the second, of persons unknown; in the third, 
of a person unknown; and in the fourth of Joel H. Chambless as 
trustee for Salina Glascock and her children. 

It is stated in a paper purporting to be a bill of exceptions, that 
all the evidence adduced on the tria!, which was deemed materi- 
al, is set-out therein. Without attempting to recite the facts 
with particularity, it may be enough to say, they shew, that the 
prisoner was an overseer of Robert I'rceman, on his plantation 
in Jackson county; that the slave Jacob lived with I’reeman; that 
the prisoner was seen on the evening of the slave’s death, to whip 
him and strike him about the head with the handle of the whip, 
and a short time afterwards he was found dead, near where the 
prisoner was last seen to strike him. <A physician, who made a 
post mortem exi umination of the body of Jacob, stated, that it gave 
evidence that many blows and stripe ; had been inflicted wh 
great violence; all of which together, he thought sufficient to cause 
his death. 

The Judge, in his charge to the jury, among other things, re- 
ferred to sections five and six of the chapter “of offences against 
the persons of individuals,” contained in the penal code. He in- 
structed the jury, that the oflence charged against the defendant 
in the bill of indictment, was embraced by those sections, and they 
might find the defendant guilty of murder in the first degree un- 
der the fifth section, in which event, they might, in their discretion, 
inflict upon him the punishment of death, or confinement in the 
penitentiary for life; or they might find the defendant guilty of 
*murder in the second degree, under the sixth section; in which 
last event, it would be in the discretion of the court, and not of 
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the jury, to. determine the punishment, which would not be less 
than two, nor more than ten years. 

The jury found the prisoner guilty of murder in the second de- 
gree, and he was thereupon sentenced by the court to ten years 
imprisonment in the penitentiary; and thereupon the questions of 
law arising upon the charge of the circuit judge to the jury, have 
been referred to this court for its decision, as novel and difficult. 


S. Parsons, for the prisoner. The court should not have ins 
structed the jury, that they might find the prisoner guilty, either 
under the fifth or sixth scction of the law referred to in the 
charge. It was calculated to mislead the jury by inducing them 


to believe that the court thought him guilty of the former, but 
would be satisfied, if he was found guilty of the latter offence. 
Again; by saying that the punishment inflicted, if guilty, under 
the sixth section, was from two to ten years, instead of not less 
than ten years imprisonment in the penitentiary, the jury may 
have been less cautious in scaning the evidence, and found the 
prisoner guilty upon less satisfactory proof than they would other- 
wise have required. 

The sixth section applies to the case of an overseer who inflicts 
such punishment upon a slave, under his direction, as to cause 
death. Although the prisoner was,an overseer, yet not being 
indicted under that section, he cannot be found guilty of the of 
fence it denounces. Nor can an overseer be punished under 
that section, where he kills a slave by excessive punishment, 
where there was any cause for the infliction of chastisement. 

The sixth section expressly excepts from its sanction, such as 
kill in self-defence, yet a reasonable construction would make oth- 
er exceptions, and the most convenient decision would be to hold 
where there is any cause for the homicide, it does not apply to 
such a case—leaving all such cases to be proceeded against un- 
der the old law. [1 Blacks. Com. 41, 61, 88.] 

The proof is insufficient, and is variant from the indictment in 
respect to the ownership of the slave who was killed. 


Arrorney GenerAt, for the State. 


COLLIER, C. J.—The counsel for the prisoner has made 
several points, but we think the charge of the court excepted to, 
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and which has been referred to this court for revision, raises only 
one question. We are not to inquire into the sufficiency of the 
evidence to warrant the conviction, nor are we to speculate about 
the correctness of the other instructions to the jury, of which the 
bill of exceptions does not inform us. The single question is, will 
an indictment for murder, framed as at common law, but con- 
cluding against the form of the statute, warrant a conviction for 
the offences described in the fifth and sixth sections of chap- 
ter third, of what is called the Penal code. 

The first and second sections of that chapter, distinquish be- 
tween murder in the first, and murder in the second degree, and 
declare the constituents of each grade of the offence, and provide 
that the first shall be punished with death, or imprisonment for 
life in the penitentiary, at the discretion of the jury; the latter is 
punishable by imprisonment in the ponitentiary, for a period not 
less than ten years. The fifth and sixth sections are as follows: 
‘5, If any person shall with malice aforethought, cause the death 
ofaslave by cruel, barbarous or inhuman whipping or beating, 
or by any cruel or inhuman treatment, or by the use of any in- 
strument in its nature calculated to produce death, such killing 
shall be deemed murder in the first degree.” “6. If any person 
being the overseer or manager of any slave or slaves, or having 
the right to correct such slave or slaves, shall cause the death of 
the slave by such barbarous or inhuman whipping or beating, or 
by any other cruel or inhuman treatment, although without inten- 
tion to kill, or shall cause the death of any such slave or slaves 
by the use of an instrument in its nature calculated to produce 
death, though without intention to kill, unless in self-defence, such 
killing shall be deemed murder in the second degree.” 

Where a statute is introductive of a new offence, or an offence at 
common law, is made a crime of a higher nature, as where a misde- 
meanor is made a felony; or where a common law offence is made ° 
subject to an additional punishment, the indictment in either of 
these cases should be drawn in reference to the statute crea- 
ting or changing the nature of the offence; but if the statute is on- 
ly declaratory of what was previously an offence at common law, 
without adding to, or altering the punishment, the indictment 
need not conclude against the form of the statute. [1 Chit. Crim. 
L. 290; Russell v. Commonwealth, 7 Serg. & R. Rep. 484; Com- 
monwealth v. Searll, 2 Binn. Rep. 339.] In The People v. 
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Guoch, ne 3 Ww end. 155 -—* ‘Isoner was convicted of murde 
for an offence committ subsequent to the revised statutes of 
New York, upon en indictment tremed rding to the form 
usual in scale » previous to the revision; the cause was removed 
both to the Supreme court and Court of Errors, and afiirmed by 
the unanimous opinion of each court. ‘Phe question.was, wheth- 
er the revised statutes in which the crime of murder is attempted 
to be defined and declared, made it necessary to change the com- 
mon law form of the indictment for an oiience of that description. 
The revised statutes provide, that the killing of a human being, 
unless it be manslaughter, &c., as afterwards prescribed, shall be 
murder in the following cases, namely: 1. When perpetrated 
from a premeditated design to effect the death of the person killed, 
or of any human being. 2. ¥ etrated by an act immi- 
nently dangerous to otiers, and evincing a depraved mind, re- 
gardless of human life, alt! ; neditated de- 
sign to effect the death of any particular individual. 3. When 
perpetrated without any desig fect deat re a person en- 
gaged in the commission of any felony.” Both the Supreme 
court and the Court of Ertors, were of opimion, that the modifi- 
cation of the law, did not require the form of the indictment to be 
changed. It was obseryed by the latter, that «such changes in 
the law of murder have often occurred, both in this country and 
England; yet it never has before been thought necessary to 
change the common law form ofthe indictment to meet cases of 
this description. The court and jury in such cases, immediately 
apply the common law principle, and the killing is adjudged to 
be murder or manslaughter, according to the » nature and quality 
of the crime that the ofiender was perpetra t the time the 
homicide was committed.” And further, «a def fond: uit cannot 
be convicted on such an indictment, of a felonious homicide, with 
malice aforethought, unless the evidence is such as to bring the 
case within the statutory definition of murder.” 

In the case of the State v. Guy Rains, [3 McC. Re hs 543,] the 
prisoner was indicted under the statute of South Carolina, to in- 
crease the punishment inflicted on persons convicted of murder- 
ing slaves; that statute provides, that if any person shall thereaf- 
ter wilfully, maliciously and deliberately, murder any slave within 
the State, such person, on conviction, shall suffer death without 
benefit of clergy. The indictment pursued the words of the sta~ 
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tute, and concluded contra formam statuti, but was held to be 
insufficient. The Judge who delivered the opinion remarked, 
that the offence should have been charged in the indictment as at 
common law; and that all the essential parts of the common law 
indictment should have been pursued. So,in Fuller v. The State, 
[1 Blackf. Rep. 65,] it was held, that although a statute declare 
the constituents of murder, and prescribe the punishment substan- 
tially as‘at common law, though not in the words of the common 
law indictment for that offence, yet an indictment as at common 
law was sufficient. [See also Jerry v. The State, Id. 396, and 
1 Virginia Cases 310; 6 Binn. Rep. 179.] 

We will not stop to make a particular application of the law 
as laid down in the citations made to the case at bar, as we have 
several statutory provisions which are decisive of the question 
we are considering. By the 12th section of the 8th chapter of 
the act “regulating punishments under the penitentiary system,” 
it is enacted, that “ upon an indictment for any offence, consisting 
of different degrees, as prescribed by law, the jury may find the 
accused not guilty of the offence in the degree charged in the in- 
dictment, and may find him guilty of any degree of such offence 
inferior to that charged in the indictment, or of an attempt to 
commit such an offence; and whenever a person is indicted for an 
offence embracing one or more offences of a lesser character, if 
the guilt of the accused is not made out as charged, it shall be 
competent for the jury, if the proof authorizes it, to find the ac- 
cused guilty of the lesser offence, whether a felony or a misde- 
meanor.” Again, by the 26th section of the same chapter, « all 
indictments for offences inhibited by this code, which are offences 
at common law, shall be good, if the offence be charged or de- 
scribed according to the common law; and the party charged, 
on conviction, shall receive the punishment prescribed by this 
act, nor shall the words ‘force and arms, or ‘contrary to the 
form of the statute, be regarded as necessary in any indictment 
whatever, &c.” 

The offence of which the prisoner has been convicted, would 
at common law be either a homicide with malice implied, or it 
would be manslaughter; one or the other of these offences it would 
be, and nothing less; and on an indictment for murder in the usu- 
al form, it would have been competent to have convicted him of 
either of these offences according as the proof might warrant. 
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This being the case, the decisions we have cited show, that the 
indictment embraced both the grades of murder provided for by. 
the fifth and sixth sections, and that the charge of the circuit judge 
was correct. But if the common law rule were otherwise, the 
sections of our statute cited from the eighth chapter, are perfectly 
conclusive to show, that the indictment is sufficient to sustain the 
conviction. 

The jury could not have been misled by the charge of the court, 
informing them that they might find the prisoner guilty, under 
either the fifth or sixth section. At least such must be the infer- 
ence from the bill of exceptions, which only professes to set out 
a part of the charge. We cannot infer that the court intended to 
decide for the jury the question of the prisoner’s guilt; but must 
suppose in the posture in which the case is presented, that, that 
question was fairly referred to the jury. Nor can we under- 
stand that the judge intimated his opinion, that the prisoner was 
guilty under the fifth section; and if he did, the prisoner has not 
been prejudiced, if guilty under the sixth section. 

It was the duty of the jury to try the prisoner according to the 
law and evidence, and he could not have been prejudiced by the 
remark, that the punishment for the offence denounced by the 
sixth section, was not less than two, nor more than ten years 
imprisonment in the penitentiary. The length of imprisonment 
could not change the grade of the offence, or the guides by which 
truth is discovered. The investigations of the jury should have 
been alike cautious and impartial, whether the imprisonment was 
one or twenty years. 

Our conclusion is, that the judgment of the circuit court of 
Jackson, so far as referred to us for revision, is free from error; 
and it is consequently affirmed. 





CLAY, J.—Not sitting. 
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JOHNS & COLE v. FIELD. 


1. A garnishee cannot plead in bar ofa recovery, ina suit brought against him by 
the assignee of a promissory note, that judgment nis? has been rendered against 
him as the debtorof the payee, and that he has paid the same—there not appear- 
ing to have been any sei.* fa. issued, or served on him, nor any final judgment 


against him. 
? . : ‘. ” 2 a 
Error to the Circuit Court of Barbour. 


This was an action of assumpsit, brought by George Field a- 
£'p] 


gainst Johns & Cole, as makers of a promissory note for one 


thousand dollars, payable to one Abram ix. Allison, by whom it 


was endorsed to said Field. The declaration was in the usual 
form, by ihe endorsee against the makers. 

The deicndanis filed several pleas, only one of which requires 
any notice. ‘hat plea (being the Sth) seis forth, in substance, 
that Hart & Bosworth, at July term of the county court of said 
county, in 1839, in their certain action, im said court, recovered 
judgment against said Allison, the payee of the promissory note 
sued on in this case, for $931, besides costs, which judgment is 
still in force, &c.—that, aiterwards, before the institution of this 
suit, and before the defendants (below) or cither ot them had no- 
i note, one of the defendants, Johns, 
was garnisheed beiore said county court, in said cause of Hart 


4 


tice of the assignment of s 


& Bosworth against Allison; that said matter of garnishment 
was transferred to the eclreuit court of said county ; that after- 
wards, before the commencement of this suit, and before either 
ofsaid defendants had notice of said endorsement of said note, 
judgment nis? was rendered against said defendant Johns, for the 
said sum of $931, on account of his supposed indebtedness to said 
Allison, the payee of said note—which judgment nisi is still in 
force, &c.—and that afterwards, before the commencement of 
this suit, and before said defendants or cither of them had _ notice 
of said endorsement of said note, the said defendant Johns paid 
off to said Hart & Bosworth, and wholly satisfied said judgment 
nisi for said sum of $931. . 
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This plea was demurred to by the plaintiff, and issue taken on 
the others. The court sustained the demurrer to said 5th pleaa— 
there was a verdict tor the plaintilfion the issues joined on the 
others, and judgment rendered thereon. 

To reverse that judgment this writ of error is prosecuted, and 
the only assignment of error is, that the court erred in sustaining 
the demurrer. 

Burorp, for plaintiff in error. 

Betser & Witey, contra. 


CLAY, J.—The question presented by this record is, whether 
the judgment xis7, set forth in the 5th plea, and the payment of the 
money under it, constitute a good bar to the plaintiff’s action, as 
endorsee? I[tcannot be pretended that this judgment was con- 
clusive ; that any action could have been sustained upon it against 
the garnishee ; or that any execution” could have issued under it, 
against him. ‘The course of proceeding required by our statute, 
in such cases, When the garnishee, summoned in any case fails to 
appear. is for the court “to enter a conditional judgment against 
him, upon which a scire facias shall issue against such garnishee, 
returnable to the next term of the court, to show cause why final 


y executed and returned, if such garnishee shall 


judgment should not be entered against him ;, and upon such scire 
facias being dul 

fail to appear, according to the mandate thereof, and discover on 
oath in manner aforesaid, the court shall confirm said judgment, 
and award execution for 


[See Aik. Dig. 42, § 20. 
12 present case pleads that judgment nist 


the plaintiffs whole judgment and costs.” 
0.| 

The defendant in the 
was rendered against him, at the suit of Hart & Bosworth, at the 
spring term of the circuit court, 1840, but he does not aver that 
any further proceedings thereon were ever had; either that the 
scire facias, required by law, was ever issued, or served on him, 
or that any final judgment was ever rendered against him—al- 
though the present action was not commenced against him till af- 
terwards, and, as the declaration was not filed till September 
term, 1840, he probably did not file his said plea (at all events 
the case could not have been tried) till the spring term, 1841. If 
scire facias had properly issued against the defendant as gar- 
nishee, at the suit of Hart & Bosworth, it should have been re- 





ALABAMA. 


Johns & Cole vy. Field. 








turnable at the fall term, 1840—and, if not issued before that time, 
the proceedings in garnishment were discontinued. The writ in 
the present case, was served on one of the defendants on the 8th 
of August, preceding the return day of the scire facias ; and, 
consequently, they had notice of the assignment of their promis- 
sory note before they could have answered, and before any final 
judgment could have been rendered against them. 

In the case of Colvin v. Rich, [3 Porter, 175,] this court held, 
that «should the maker of a note, or bond, with the knowledge, 
before he made his answer upon a garnishment, that it had been 
transferred, acknowledge in his answer, that he owed the debt 
to the payee, or obligee, he would be as clearly and justly liable 
to pay the whole amount to the assignee, as he would, after a 
voluntary payment, with such knowledge, to the payee, or obli- 
gor himself.” 

In the case of Foster v. White, [9 Porter, 224,] the case of Col- 
vin v. Rich was referred to and recognized, and the court said : 
«It was not only his (the garnishee’s) privilege, but it was a duty 
imperative on him, at any time before final judgment, to make 
known that he had received notice of the transfer of the notes.” 

The statute protects the rights of the assignee, at least, until the 
garnishee answers—and, at any time before such answer, he 
may give notice of the assignment to the maker of the note, and 
secure himself against the claim of his assignee’s creditor. The 
assignee in such cases has no notice, and is usually absent ; and 
his rights should not be affected by extending the terms of the 
act, by construction. 

These views lead us to the conclusion, that the 5th plea, relied 
on by the defendants in the court below, was insufficient, and that 
the demurrer thereto was rightfully sustained. ° 

Judgment affirmed. 


ORMOND, J.—(Dissenting opinion.) It appears to me that 
the statute which requires a scire facias to issue to the garnishee, 
after a judgment nisi against him, is intended entirely for his ben- 
efit, and if so he may certainly waive it, and pay the debt to the 
plaintiffin attachment, not having received notice that the debt 
has been transferred to another, and should not be compelled to 
retain it in his hands, bearing interest, for the purpose, as supposed 
by the majority of the court, of protecting the right of some un- 
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known assignee. Indeed, if there had been no judgment nisi 
against him, the payment to the plaintiff in attachment would ope- 
rate as a transfer of the debt of the plaintiff, and extinguishment 
of the debt he owed the defendant in attachment, and his condi- 
tion certainly cannot be worse in consequence of the conditional 
judgment against him. 


THE BRANCH BANK AT DECATUR v. JONES. 


1, The act of 1821, authorizing a summary judgment against Banks generally, 
on failure to redeem their notes, on ten days’ notice being given of the intended 
motion, is repugnant to the thirteenth section of the charter of the Branch Bank 
at Decatur, which requires thirty days’ noticeof such motion, and is, therefore, 


as it regards the time of notice, repealed. 


Error to the Circuit Court of Morgan. 


This was a motion by the defendant in error against the Bank, 
for judgment on notes of the Bank, amounting to twenty-eight 
hundred dollars. 

The record disclosed that thirty days’ notice had not elapsed 
from the time of giving notice of the motion, to the time when the 
judgment was rendered ; which was assigned for error. Many 
other questions were presented on the record, but as no other as- 
signment of error was noticed by the court, they need not be 
further stated. 


McCune, for plaintiff in error, contended, that the provision of 
the 13th sec. of the charter of the Bank, giving to the creditors of 
the Bank the right to the same summary remedy which had been 
given by the eighth section to the Bank against its debtors, was 
a repeal of the act of 1821, giving a summary remedy against 
Banks generally ; the former requiring thirty days to be given, 
and the latter, only ten days notice. That therefore, if it be con- 
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ceded that the act of 1521 applies to Banks afterwards created, 
that the two acts are repugnant to each other, and the latter re- 
peals the former pro laito. 


S. Parsons, confre—Denied that there was any repugnancy 
between the two acts, but that both might well stand together. 
He insisted that the reciprocity which the constitution required, 
and which the thirteenth section of the charter contemplated, did 
not relate to the details of the remedy—that therefore, all that 
was required by the thirteenth section of the charter was, that 
those having claims against tle Bank should be permitted to en- 
force them, by motion, and this was secured by the act of 1821. 

As to the construction of statutes. he referred to 6th Porter, 231; 
1B. Com. 93; 19 Viner’s Ab. 525; Pi. 182; 9th Cowen, 506. 


ORMOND, J.—The principal question in the case is, whether 
there was suflicient notice of the time of making this motion— 
The solution of this question depends on the construction, of the 
two statutes which have been cited. In 1821, an act was passed, 
giving to the holders of bank notes, a summary remedy, if the 
note was not paid on presentment, and authorized a judgment by 
motion against the bank, en ten davs’ notice to be given, to be 
executed and returned by the sheriil, making the protest of a no- 
tary evidence of the fact of presentment to the bank for payment. 
[Aik. Dig. 54.] 

In 1832, the Branch Bank at Decatur was chartered. By the 
8th section of the charter, authority was given to the bank to re- 
cover from any one indebted to it, by metion, in the circuit or 
county court of the county in which the bank is situated, giving 
thirty days notice of the intended motion, upon producing the 
certificate of its president that the debt is really and bona fide the 
property of the bank. [Aik. Dig. 72.] The 13th section de- 
clares “that the remedy for the collection of debts shall be reci- 
procal for and against the bank,” which is a literal transcript from 
the constitution of this State, under the head of « Establishment 
of Banks.” 

We entertain no doubt that the act of 1821, although passed 
long anterior to the charter of the Decatur Bank, would operate 
directly on it, so as to give the remedy there provided, to the hold- 


ers of bills against that bank. So, on the other hand, we think it 
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equally clear that if th 
fect of the 13th sectio 1e charter of the bank weuld be to give 
the creditors of the bank the same remedy against the bank, and 
to be exercised in the same mode which the bank had against its 
debtors. The question then to be decided is, whether the act of 
1821 was repealed by the 13th section of the charter. 

It is an established rule in the construction of statutes, that the 
law does not favor a repeal by implication; that where two sta- 


tutes are so repugnant to each other that they cannot stand to- 
gether, the former must yield to the latter, but so far as both may 
41 oO 


consist together, both will be sustained. [6 Bac. Ab. 873; Kin- 


ney v. Mallory, 3 Ala. Rep. 626.] 

It is to be observed, that although these statutes were passed 
at different times, they were both passed on and re-aflirmed by 
the Legislature at the adoption cf Mr. Aikin’s compilation of the 
laws ; it appears therefore, that the Leg'slature considered both 
these enactments in force, or to speak more accurately, We must, 
understand it as a declaration that the Leg'slature did not under- 
stand that they were wholly repugnant to each other, as one of the 
principal objects of the Digest was to exclude from the authorized 
statute book all repealed laws. 

The only point in which these two statutes are repugnant. to 
each other, is in the length of time which was required to elapse 
after notice before the court was author.zed to render judgment, 
the first law requiring ouly ten days, the last thirty days’ notice, 
and as it is impossible that effect should be given to both in 
this particular, the former must yield to the latter, and is as to the 
length of notice, repealed. 

Although we have observed upon the fact, that the Leg'slature, 
by the adoption of Mr. Aikin’s Digest, re-afiirmed their opinion, 
that the two acts were not wholly repugnant, yet when laws 
found on the statute book are repugnant to each other, we know 
of no other mode of ascerta‘n'ng which must yield in cases of 
this kind, but by referring to the dates of ther passage. [See 4 
Porter, 189.] 

It results from this view that the judgment which was render- 
ed before thirty days had elapsed, after the notice, must be revers- 
ed, and it therefore becomes unnecessary to consider the other 
point made in the cause. 

° 
é 
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GRAY’S apw’rs v. E. J. & H. WHITE. 


1. To a plea that the note on which the action is brought, was not presented to 
the administrators of the maker, the plaintiff may reply that the debt was con. 
tracted out of the State, without denying that the payee resides within the 
same. 

2. Thestatute which allows a defendant to plead as many several matters as he 
may judge necessary to his defence, does not authorise the defendant to rejoin 
two distinct answers to the replication. 

3. The general rule which requires a plaintiff in an action ex contractu against 
several, to show the liability of all the defendants, to entitle him to a judgment 
against a less number, does not apply where the defendants are sued as execu. 
tors or administrators, upon a contract made with their testator or intestate; in 
such case, the plaintiff is entitled to a judgment against such of the defendants 
as may be shown to sustain the character in relation to the estate of the deceas- 
ed, in which they are charged. “| 


Wrir oferror to the County Court of Tuskaloosa. 


This was an action of Assumpsit, by the defendants in error, 
against the plaintiffs and Lorenzo L. Sexton, on a promissory 
note made by a mercantile firm, of which their intestate was a 
partner, for the payment, twelve months after. date, to the order of 
the Messrs. White, of the sum of four hundred and eight 18-100 
dollars, at the U.S. Bank in Mobile. 

The defendants below pleaded jointly. 1. That they were 
not administrators. 2. Non-assumpsit by intestate within six 
years. 3. Actio non accrevit infra sex annos. 4. The statute 
of non-claim; and 5. Non-assumpsit. To the first plea, the plain- 
tiffs replied that the defendants were administrators, and conclu- 
ded to the country; to the second, that suit was brought within 
six years after letters of administration were granted, &c.; that 
before the maturity of the note, the intestate died; that on the 
30th March, 1835, letters of administration were granted, &c; 
that suit could not be brought against the administrators within 
six months, but was brought within the six years next after the 
lapse of the six months. To the third plea, there was a similar 
replication; to the fourth, it was replied that the debt was contrac- 
ted out of the State; and on the fifth issue was joined. 
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The defendants demurred to the replication to the fourth plea, 
which being overruled, they filed two rejoinders; but the court, 
on motion, directed the defendants to strike out one of them, and 
thereupon they excepted. . 

On the trial, the defendants excepted to the charge of the court 
to the jury, which informed them, that they might find in favor of 
Lorenzo L. Sexton, if the proof showed he was not administra- 
tor,and against the other defendants, if the proof authorised it. 
The jury returned a verdict in favor of Lorenzo L. Sexton, and 
against the others, and a judgment was rendered accordingly. 
To revise that judgment, the unsuccessful parties have joined in 
the prosecution of a writ of error. 


Peck, with whom was L. Cuark, for the plaintiffs in error, in- 
sisted, that the court erred. 1. In overrulingthe defendants demur- 
rer to the plaintiffs replication. 2d. In directing one of his re- 
joinders to be stricken out; and 3d. In the charge to the jury. 
They cited 1 Saund. Rep. top page, 260, note 7; Bac. Ab. Title 
Plead. 40, 1; 5 Esp. Rep. 47; 3 Id. 76; 11 Johns. Rep. 113; 20 
Id. 106, 122-3. 


J. J. Porrer, for defendant. 1. The replication to the plea 
of the statute of non-claim was good. Sanford, adm’r v. Weeks, 
3 Ala. Rep. 369.] 2. Although the defendants may plead sever- 
al pleas to the declaration, yet it is not allowable to rejoin two 
distinct matters to the replication. [5. Bac. Ab. Pleas & Plead. 
K. 3, 447; Gould’s Plead. 429; 1 Chit. Plead. 687.] 3. It was 
competent for the plaintiffs below to recover against such of the 
defendants as were shown to be administrators, and for the jury 
to find in favor of the other defendant. 


COLLIER, C. J.—1. It is insisted, that the replication to the 
fourth plea is-too limited in its averments; that it is not enough to 
show that the debt sued on was contracted in another State, but 
it should go further, and deny that the payee of the note resides 
here. Such is not the law. The statute which requires the 
presentation of claims against the estate of a deceased person 
within eighteen months from the grant of letters testamentary, or 
of administration, contains an express exception in favor of debts 
contracted out of the State. Under the influence of that excep- 
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tion it has been held, that a replication which sets out that the 
‘debt in suit was contracted in another State, designating it by 
name, is entirely suilicient. [Santord, adm’r v. Wicks, 3 Ala. 
Rep. 359.] ‘I'he replication in the case at bar, comes fully up to 
the requirement of the case c.ted. 

2. The statute of 4 and 5 Ann, chap 16, enacts that the de- 
fendant in any action or suit, &c., may, with leave of the court, 
plead as many several matters thereto, as he shall think necessa- 
ry for his defence. Our statute upon the subject uses terms not 
materially different, and provides, that «the defendant in any 
cause may plead as many several matters as he may judge neces- 
sary to his defence.” Under the English statute it has been held, 
that although it is perm‘ss.ble to interpose several pleas to the de- 
claration. the defendant cannot rejoin two several matters to the 
pla‘ntff’s repl.cation. [Warrant v. Ives, 2 Strange’s Rep. 
908; 5 Bac. Ab. K. 3, 447.] And such being the settled con- 
struction of that enactment, our act which was borrowed from 
and passed in reference to it, must receive a similar interpreta- 
tion. Consequently, the direction of the court to strike out one of 
the defendant’s rejoinders to the plaintiif’s replication was entirely 
proper. 

8. It is argued for the plaint:ff in error, that the general rule, 
which requires the plaintiff in an action ex contractu, to make 
out his right to recover against all the defendants, in order toa 
judgment against any, proves the charge of the circuit judge to 
be erroneous. To the justness of this conclusion we cannot as- 
sent, when attempted to be applied to the present case. The 
defendants are not sought to be charged upon a contract made 
by themselves, but the declaration sets out a legal liability, made 
by the intestate and his copartners. An executor or administra- 
tor, is in general regarded as a mere trustee for creditors and the 
legatees, or d.str.butees, and when sued upon a contract entered 
into by his testator or intestate, will not be considered as having 
promised in fact. They succeed to the legal rights of the de- 
ceased in such part of his estate as they are entitled to, and must 
be sued for the recovery of the debts with which he was charge- 
able. [Grassner v. Eckart, 1 Binn. Rep. 575; Wilson v. Wilson, 
9 S. and R. Rep. 428.] And it has been held, that the rule, if 
one of two persons having a joint cause of action ex contractu, 
sues alone, advantage may be taken under the general issue, does 
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not apply to a party suing in a rej prenentative chars .cter, por in the 
latter case, the non-rejoinder can only be taken advantage of by 
plea in abatement. [Holmes v. De Camp, 1 Johns. Rep. 34.] 
In Griffiths v. The ex’rs of Fiestall, [1 Mood. & M. Rep. 146,] 
two defendants -being sued as executor and executrix, pleaded 
ne unques execuior and erecutriz, it being proved that one of 
them only was an executor, a verdict was claimed for both de 
fendants, or that the plaintiff should be non-suited, under the gen- 
eral rule, that if one defendant be discharged in assumpsit, the 
other must be also. The court held, that the plaintiff was entitled 
to a verdict on the counts which el the promises by the testa- 
tor. In those counts, the contract is alleged to have been made 
with the testator, and is proved as lai ids the principle does not apply 
to a plea which does not put the contract in issue, but only goes 
to the personal discharge of one of the parties. [See also 1 Saund. 
Rep. 207, note a; 2 Lomax’s Ex’rs & Adm’rs, 416.] The result 
of that case was not influenced by the. fact that the defendants 
were sued as executors, instead of administrators. It is alike 
applicable in its reasoning to each description of representatives, 
and ascertains the law correctly. 


It follows from what has been said, that the judgment of the 
county court must be affirmed. 


THE KEMPER AND NOXUBEE NAVIGATION AND 
REAL ESTATE BANKING COMPANY v. SCHIEF- 
FELIN & CO. 


1, The holder of notes, or bills upon an unchartered banking association, may 
maintain an action against the members of the same in his own name—although 
such notes or bills are drawn payable to A B, or bearer, and have not been en- 
dorsed. 

2. Although no issue of fact appears in the record, if the parties appear, and sub. 
mit the cause to a jury, the want of an issue will be considered waived. 


Error to the County Court of Sumter. 
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This was an action of assumpsit, brought by the defendants in 
error, in the County court of Sumter, to recover of the plaintiffs 
in error the amount of nine bills, or notes, issued by the agents of 
said banking company, as president and cashier, payable, respec- 
tively, to different individuals, by name or to bearer. The defend- 
ants in error sued and declared as holders of said several bills, 
which they averred were put in circulation, to answer the pur- 
poses of money ; that the company was an unchartered banking 
association ; and that said bills had been presented at the office of 
said banking company, in the city of Mobile—the place of pay- 
ment specified in each—and payment demanded, but that neither 
the defendants, nor any one of them, nor any one else for them, 
would, or did pay the same, but refused to do so. 

The defendants demurred to all the counts, except the common 
counts, generally, and severally—in short, by consent ; and the 
demurrers were overruled by the court. No pleas appear upon 
the record ; but it states, « This day came the parties, by their 
attorneys, and, also, came a jury of good and lawful men, &c., 
who being elected, tried, and sworn, the truth to speak upon the 
issue joined between the parties, &c.” and they returned a verdict 
in favor of the plaintiffs ; a judgment was rendered thereon ; to 
reverse which this writ of error is prosecuted. 

The errors assigned, are, 

1. Because the court below overruled the several demurrers 
filed. 

2. Because the finding of the jury was upon an issue of law, 
instead of fact. “ 


Buss & Batpwy, for plaintiffs in error. 
Steere & Mercatre, contra. 


CLAY, J.—The first and most important question, presented 
by the record, for the consideration of the court, is whether the 
action is maintainable by the plaintiffs below, as holders of the se- 
veral notes described in the declaration. The counsel for the 
plaintiffs in error contend, the action cannot be maintained by the 
defendants in error, in their own names, as holders, merely—and 
rely upon the first section of «an act to prevent the institution of 
illegal and oppressive suits in the United States’ courts, in this 
State”—approved, June 30th, 1837. [Meek’s Sup. 108, § 1.] 
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The section referred to declares, that “all bonds, bills, or notes, 
which shall be made payable to any person, or persons, or bear- 
er, or to any corporation, or bearer, shall have the effect of creat- 
ing an obligation, or liability, in favor of the corporation, or person, 
or persons only, to whom any such bond, or note, may be ex- 
pressly made payable, and no one but such person or persons, or 
their endorsce, or personal representative, shall have a right to 
maintain, in his own name, an action upon any such bond, bill, or 
note.” 

This statute was enacted, as the title indicates, to « prevent the 
institution of illegal and oppressive suits in the United States’ 
courts, in this State. The preamble refers to the practice of su- 
ing, in those courts, in the name of some « pretended, or fictitious 
bearer, for the purpose of giving jurisdiction to said courts,” “on 
notes and bills of exchange made payable to bearer, and on en- 
dorsements in banks.” It does not speak of notes or bills, isswed 
by banks, er banking institutions of any description, chartered, or 
unchartered : consequently, it would be fair to infer, that the Le- 
gislature intended to embrace only, notes or bills made by indi- 
viduals, or co-partnerships, in the course of their ordinary busi- 
ness transactions. Statutes can only be fairly interpreted, by 
having reference to the history, and circumstances of the times, 
in which they are enacted. Independently of the evil, alluded to 
in the preamble of the act, as requiring a remedy, we know that 
our Legislature has treated banks and individuals, and their re- 
spective rights and remedies, separately and distinctly, in a long 
course of enactments. They have, in fact, treated them as dif- 
ferent classes ; and it would violate established rules of construe- 
tion, to apply, by intendment, a statute having obvious relation to 
one class, to another. Such notes, bills, and bonds, as were usual- 
ly sued upon in the courts of the United States, constituted the 
class of contracts intended to be embraced by the act of 1887; 
and, we presume, there had been no instance of an action, brought 
in those courts, on contracts of the form and nature, ordinarily 
issued by banks. 

It is unnecessary, however, to pursue the discussion of this 
branch of the case, further, on this occasion. If the act of 1897 
did embrace notes and bills issued by banks, and banking asso- 
ciations, the Legislature was entirely competent to repeal, or mo- 
dify it, by subsequent enactment—and, as we believe, have exer- 
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cised that power, in the act of February 2d, 1839, entitled «an 
act to prohibit unlawful banking associations, and for other pur- 
poses.” [Meek’s Sup. 41.] The first section made it « unlaw- 
ful for any person or personsy,or any company, corporation, or 
unchartered banking association, to make, emit, issue, or put in 
circulation, any note, bill, bond, draft, check, or post note, or pa- 
per of any name or description whatsoever, to answer the purpo- 
ses of money, or for general circulation, &c.” and declared eve- 
ry such act a misdemeanor, indictable, and punishable by fine, 
not less than one hundred, nor more than five hundred dollars. 
The 2d and 3d sections, provided penalties for signing such notes, 
bills, &c., and for putting them in circulation. The three first 
sections of this act have been superseded by the provisions of the 
penal code, [chapter 7, § 1, 2 and 3] and are only referred to 
now, as indicating the object and policy of the Legislature, and 
aiding us in the construction of the unrepealed portion. Section 
4, which still remains in force, provides, « That each and every 
person, who may be a partner, or stockholder, in eny company, 
corporation, or wrchartered banking association, shall be liable 
to the holder of any note, bill, bond, or post note, issued, emitted, 
or put in circulation by said company, corporation, or unchartered 
banking association, for the amount of said note, bill, bond, or 
post note, whether he be a limited copariner, or not, which may 
be recovered by the holder thereof, before any court having com- 
petent jurisdiction.” 

The Legislature must be presumed to understand the subjects 
upon which they legislate. They cannot be supposed ignorant 
of the fact, that notes or bills, issued by banking associations, 
chartered, or unchartered, are usually made payable to some per- 
son, or bearer. They have declared that the holder of any such 
paper may maintain an action, not only against such company, but 
against each and every person who may be a partner thereof, 
whether limited or not. The manifest objects of the act were, 
not only to prohibit unlawful banking associations, but to facilitate 
recoveries against them, and each of their members or partners ; 
to remove pre-existing obstacles, and provide a new and easier 
remedy. If the act of 1837 even was applicable to bank notes, or 
bills, the provisions of the act of 1839 are repugnant to it, and 
must repeal, or modify it pro tanto. 

If it were necessary, further, to sustain this construction of the 
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act of 1839, we might call to our aid its 7th section—though it has 
ceased to operate, by its own limitations. That section, so far 
from requiring endorsement to give the holder a right of action, 
declared that any person or persons, who should, before the first 
day of July ensuing its date, pass off, or transfer by delivering 
any such bill, bond, or note, &c., as mentioned in the preceding 
sections, should « be deemed, and taken as the endorser thereot,” 
and liable to the person to whom the same was passed off, or 
transferred, for the amount of the paper, « without notice, protest, 
suit, or demand against the makers of the aforesaid papers.” It 
would be very unreasonable to suppose, that the Legislature, 
while giving the holder of such paper a right of action against the 
person who had transferred it by mere delivery, and holding bm 
bound as an endorser, without notice, protest, or suit, or demand 
against the makers, should not have intended to give him a re- 
medy against the makers, as clear, and unembarrassed by forms 
and restrictions. 

The case of Elliott, for the use of Hand, v. Montgomery, de- 
cided by this court, at its last term, has been referred to, and re- 
lied on by the counsel for the plaintiff in error. The question 
under consideration was not presented by that case,and, of course, 
could not have been decided. The suit had been ipstituted on 
two twenty dollar notes, issued by the Real Estate Bank of Cale- 
donia, Mississippi. Elliott being a partner in the concern, and 
the notes payable to him, or bearer, Hand, the holder of them, 
instituted the suit in the name of Elliott, for his use. The court 
below instructed the jury, that as Elliott and the defendant were 
both partners in the association, the action could not be sustained 
in the name of the former, even as nominal plaintiff, for the use of 
the real owner. This opinion was excepted to, and aiterwards 
assigned for error. Yetthe court held that the action could be 
maintained, although at common law, generally, one partner can 
not sue another; and although the payee, being a partner, and 
liable for the money, it might sometimes become necessary to en- 
force payment against him. The judge, who delivered the op‘n‘on, 
remarked, “it is not necessary, that the court should now ex- 
press an opinion upon that case, but. for myself, 1 see no reason 
why, even then, the general rule should not yield to the necess:ty 
for giving a speedy and effectual remedy at Jaw.” He further 
remarked, as the result of his examination of authorities in the 

63 
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case, “ that courts will always mould their proceedings so, as to 
afford a remedy, although at first view it may seem to be incon- 
sistent with principles generally recognized.” 

It may be further remarked, that the act of 1839, which has 
been before noticed, does not appear to have been brought to 
view, or considered in the case of Elliott, use, &c. v. Montgome- 
ry. Yetit seems to us abundantly sufficient, of itself, to warrant 
the institution of the action against the plaintiffs in error in the 
names ofthe defendants, as holders of the several notes sued on ; 
and, therefore, in our opinion, the court below did right in over- 
raling the demurrers to the declaration. 

It is further assigned for error, that the finding of the jury was 
upon an issue of law, and not of fact. 

The record does not show any other issues of law, than those 
formed by the demurrers and joinders already noticed. We have 
seen that the court below properly disposed of them. But, the 
defendants in that court do not appear to have answered over—at 
least no plea appears upon the record; but it sets forth in the 
usual form: « This day came the parties by their attorneys, and 
then also came a jury of twelve good and lawful men, to-wit, 
Daniel L. Ayres and eleven others, who being elected, tried, and 
sworn to speak the truth upon the issue joined between the par- 
ties, &c.” 

This question has often been presented in this court, with the 
same result. In a late case, [Clark’s adm’rs vs. Stoddard, Mil- 
ler & Co.. 3 Ala. Rep. N. S. 366] no issue appeared upon the 
record: after remarking upon the current of decisions for some 
years past, the court said, « When the parties appear, and sub- 
mit their cause to a jury, we must presume, if no issue appears in 
the yecord, that it was waived by the parties ; that the defendant, 
having no defence to make, permitted judgment to pass without 
opposition.” Here, the parties did appear and submit their cause 
to a jury, who gave a verdict for the plaintiffs. 

Let the judgment of the court below be affirmed. 
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FITZPATRICK, er ats. v. B. & W. EDGAR. 


1. A scire facias against the heir, to subject lands descended to him, to the pay - 
ment of a judgment obtained against the ancestor, must be sued out in confor- 
mity with the statute of this State, and therefore the executor or administrator 
must be a party. 


Error to the County Court of Montgomery. 


This was a scire facias sued out at the instance of the defend- 
ants in error against the terre tenant and heirs of Joseph Fitzpat- 
rick, deceased, and others alleging that on the 10th December, 
1840, the plaintiffs recovered a judgment against Joseph Fitzpat- 
rick, deceased, for $1192 91 damages, besides costs, and six other 
persons, who are named; that execution of the damages and costs 
aforesaid, remain to be made, and commanding the sheriff to 
make known these facts to the tenant in possession of the lands of 
Joseph Fitzpatrick, and others, his heirs, who are named in the 
writ, to show cause why the damages and costs ought not to be 
made out of the lands and tenements of the deceased, and that 
the other defendants show cause why the damages and costs 
ought not to be levied of their goods and chattels, and also of the 
lands and tenements they were seized of on the 10th December, 
1840. 

To this writ, which was returned executed, the tenant in pos- 
session and heirs of Joseph Fitzpatrick, deceased, demurred, and 
the plaintiffs joined in the demurrer, which was overruled by the 
court. 

They then pleaded that after the death of Joseph Fitzpatrick, 
and before the said scire facias issued, one Abram Martin took 
out letters of administration upon the estate of said Joseph Fitz- 
patrick, in the Orphans’ court of said county, and afterwards, and 
before said scire facias issued, reported the said estate insolvent 
to said court, which report was by the said court allowed and 
received, to wit, on the day of , and before the said 
scire facias issued; and that within three months after making 
said report of insolvency, the said administrator made application 
for leave to sell the real estate of said Joseph Fitzpatrick, which 
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was granted by the court before the said writ of scire facias is- 
sued, all of which remains-in full force and unreversed, &c. 

To this plea the plaintiff demurred, and the court sustained the 
demurrer. 

The heirs and terre tenant declining to plead over and admit- 
ing that the said Joseph died seized and possessed of the land as 
returned by the sheriff, and the other defendants appearing by 
attorney, and saying nothing in bar or preclusion of the right of 
the plaintiff to have execution against their goods and chattels, 
lands and tenements; and it appearing to the satisfaction of the 
court, that judgment was obta:ned, &c. ordered that the said plain- 
tiis have execution, &c. An agreement was entered of record 
that the rights of Sarah Fitzpatrick, as the widow of the deceas- 
ed, should in no manner be compromitted by this judgment. The 
assignments of error are, 

i. The court erred in overruling the demurrer to the scire 
JSacias. 

2. In sustaining the demurrer to the plea of the defendants. 

3. In awarding execution both against the lands of Joseph 
Fitzpatrick, and against the other defendants generally. 


Exmore, for the plaintiffs in error. Lands at common law, were 
not subject to execution, and the proceeding by scire facias to 
subject them in the hands of the heirs is derived from the sta- 
tute. The statute prescribes that the personal representative 
must bea party. [Aik. Dig. 156, §17.] None of the requisites of 
the statute have been pursued. 

When the administrator reported the estate insolvent, the title 
of the heirs was divested, and vested in him as the officer of the 
law. The lands then became assets in his hands to pay debts 
generally, as prescribed by the statute. The plaintiff can be in 
n> better condition, and has no better right to an execution against 
the lands than against the goods of the deceased, and as to the 
latter, he has lost his priority by failing to sue out execution be- 
fore the death of the ancestor. [4 Stewart & P. 237.] 

The statute requires scire facias to the administrator, as well 
as the heirs upon a judgment against the intestate in his life time. 


Gotptuwaite, contra. In England, on a recovery against 
the ancestor, lands subject to execution in his life time may be 
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made liable after his death a sci. fa. against ie heirs and terre 
tenants. [2 Saund. 30, note 4; 6 Bac. Ab. 114, 115; 1 Stewart 
193.] 

In this State, lands of the debtor are bound from the rendition 
of judgment. [3 Ala. Rep. 560; 1 Brock. 166.] 

It is not necessary to make the personal representative a party 
on a judgment against the intestate. The statute relied-on by 
the other side was intended for the case of a judgment against 
the personal representative, who neglected to obtain an order of 
sale of the lands. 

Upon the death of the defendant, ihe descent is cast upon the 
heir incumbered with the /iens created by the judgment. 


ORMOND, J.—The question to be decided is, whether on a 
judgment recovered against the ancestor, the plaintiff can have 
execution against the heir upon scire facias, for lands descended 
without including the personal representative, no execution having 
issued on the judgment. 

It appears that at common law, this writ lies in favor of the 
plaintiff against the heir, upon judgments after a year and a day. 
[ Withers. v. Harris, 1 Salk. 600.] It is however, stated in the 
Institutes, that this remedy at common law was confined to real 
actions, and was given in personal actions by the statute West- 
minster, 2; [3 Thomas ed. Co. Litt. 524; 290 b.; 291 a; Jeffer- 
son v. Morton, 2 Saund. 30, Note, 4.] 

In the case of Bell v. Robinson, [1 Stewart, 193,] this court 
held, that this remedy could not be had against the heirs where 
the judgment was obtained after the death of the ancestor against 
his personal representative; after this decision was made, the fol- 
lowing act was passed. «Whenever an executor of any deceas- 
ed testator, or administrator of any deceased intestate, shall fail to 
apply to the county court for the sale of real estate, for the pur- 
pose of paying the debts due thereof, the judgment creditor may, 
upon filing a suggestion in the clerk’s office, in which judgment 
shall have been rendered, that real estate has descended to the 
heirs, and that sale of the same, or some part thereof, is necessa- 
ry for the satisfaction of said judgment, and that said executor or 
administrator, has failed or refused to make application for sale 
thereof, and setting out the names of said personal representatives 
and heirs, sue out a scire facias against said executor or admin- 
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istrator and heirs, returnable to the next term of said court, requir- 
ing them then and there, to show cause why said plaintiff should 
not have execution against said real estate; and if sufficient cause 
to the contrary be not shown, execution shall be awarded against 
said real estale; and all executors or administrators who fail to 
apply for leave to sell real estate, three months after reporting the 
estate insolvent, shall be deemed guilty of a devastavit, and may 
be sued on their bond, together with their securities” [Aik. 
Dig. 156, § 17.] 

It is insisted that this statute applies only to cases where the 
judgment is obtained against the personal representative, and not 
where it is obtained against the ancestor, but we are unable to 
perceive any reason for giving to it such a limited interpretation. 
The language is general and sufficiently comprehensive to em- 
brace all cases of judgments which bind the realty. A construc- 
tion which would confine this statute to those cases only where 
the judgment was obtained against the personal representative, 
and making thereby by implication, an exception in favor of cred- 
itors who obtained their judgment against the ancestor in his life 
time, would be contrary to the whole scope and design of our 
legistation on this subject, by which the common law preferences 
of certain creditors is destroyed, and the property of the deceas- 
ed distributed rateably, where it is insufficient to pay all the debts. 

Nor can we conceive of any adequate motive for confining the 
statute to those cases where judgments had been obtained against 
the personal representative. When a suit is prosecuted against 
the personal representative, if he omits to plead his want of assets, 
the judgment is binding on him personally, there would therefore 
seem to be more reason for supposing that the statute was inten- 
ded for the benefit of creditors who had obtained judgments 
against the ancestor, than of those who obtained it against the 
personal representative. It is the duty of the personal represen- 
tative to pay all the debts of the deceased, those which have been 
matured into judgments before his death, as well as those which 
have not. The natural and appropriate fund for this purpose is 
the personal estate, but if that is insufficient, it is his duty to ob- 
tain an order to sell the lands, which by law, is created a fund for 
that purpose, whether the estate is entirely insolvent or not. 
[Woods v. McCann & Witherspoon, 3 Ala. Rep. 61.] _ If he fails 
to do this, a summary remedy may be had against the land in the 
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possession of the heirs. Ifhe fails for three months after report- 
ing the estate insolvent to apply for leave to sell the lands, he is 
guilty ofa devastavit, and may be sued on his bond. 

It appears from this examination that judgment creditors, wheth- 
er the judgment was obtained previous or subsequent to the death 
of the testator or intestate; are fully provided for, at least to the 
extent of the estate of the deceased, real and personal. 

It is, however, supposed that as the judgment creates a lien on 
the lands of which the defendant is seized, at the time the judg- 
ment is obtained, that judgments obtained during the life of the 
testator should be satisfied out of the real estate after his death, 
in preference to judgments of later date. 

A lien is not an absolute, but a qualified right, given by law or 
created by the act of the parties, by which real or personal pro- 
perty is charged with the payment of a debt or duty. Mr. Jus- 
tice Buller defines a lien to be a qualified right, which in given 
cases may be exercised over the property of another. [Lickbarrow 
v. Mason, 6 East, 25 note.] In this sense it is employed by our 
Legislature, in determining the prioriy of liens between judgment 
creditors. [Aik. Dig. 166.] A lien on land in virtue of a judg- 
ment, being then merely a right to charge the land with the pay- 
ment of the judgment, may be waived, or lost by the laches of the 
party entitled to enforce it. So, a lien created by law, may be 
taken away by law, as was held by this court, at the last term, 
in the case of Watson and Simpson v. Simpson, supra. 

The plaintiff in this case might have enforced his lien by sel- 
ling the lands of the deceased if he had thought proper to do so. 
He has lain by until the administrator has reported the estate in- 
solvent, which by operation of law divests the estate out of the 
heirs at law, and vests it in the administrator for the purpose of 
equal distribution; and it would be contrary to the whole scope 
and design of the statute, and defeat its avowed object, if he took 
the estate charged with the payment of such dormant liens; as the 
lien of an execution on personal property, may be lost by the 
laches of the creditor; [Blount & Stanly v. Traylor, 4 Ala. 667;] 
so may the lien of a judgment on land be lost in the same way. 
[Ib. 543.] 

There is still an objection to be considered, equally potent with 
any yet mentioned. It appears to be doubtful whether at com- 
mon law a scire facias would lie against the heir upon a judg- 
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ment obtained against the ancestor in a personal action, or whe- 
ther the remedy was not given by the statute of Westminster, 2d; 
but conceding that question, it was not a right to sell the land in 
the hands of the heir, but to extend it by the writ of elegit. The 
right to sell land in discharge of judgments is given by our 
statute, which declares that lands shall be subject to the payment 
.of judgments, and that the clerk shall frame the “execution.” To 
infer from this statute that a scire facias would lie against the heir 
after the death of the ancestor, would be putting a most unrea- 
sonable construction on it. The only statute we have, in terms 
authorising such a proceeding against the heir, is the one already 
cited, and that requires the administrator to be a party; obvious- 
ly for the purpose of enabling him to show whether the estate is 
insolvent. It appears therefore to follow, quite conclusively, that 
as the right to se// lands in the hands of the heir, to satisfy a judg- 
ment of the ancestor, did not exist at common law, such right 
if claimed here, but must be exercised in conformity with the 
statute. 

It results from this examination, that this proceeding cannot be 
sustained, and it therefore becomes unnecessary to enquire into 
the correctness of the entry of judgment. 

Let the judgment of the court below be reversed. 


LUCAS v. THORINGTON. 


1. The plaintiff and defendant were mutually indebted to each other upon ac- 
counts. The account of the former was stated at $1594 20-100, of the latter 
at 1102 50-100. Both of the accounts were barred by the statute of limitations; 
on the plaintiff ’s the defendant made the following indorsement, which was 
subscribed by him, viz: “I admit the correctness of the within account with 
the exception of the item for $529 paid W. D. Bynum, upon an order purport- 
ing to be drawn by me, which I do not admit, March 31st 1838.” The plain- 
tiff made an admission on the defendant’s account as follows: “The above 
account is correct, and I agree to allow it against my account on settlement.” 
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Held, that the indorsement by the defendant was not a conditional admission 
that the excepted item was a proper charge, anda wa'ver of the statute of limita. 


tions, upon the plaintiff ’s making proof of its corrceincss. 
Warr of Error to the Circu‘t Court of Montgomerv. 


This was an action of assumps:t, by the defendant in error 
against the plaintiff, and was tried cn the pleas of non-assumpsit, 
payment, set-off and the statute of limitations. At the triel, the 
defendant excepted to the ruling of the ccurt. From the bill of 
exceptions, it appears that the pla‘nt:ff cffered ‘n cv:dence cn ee- 
count for professional serv:ccs, money paid, mency Icnt end ad- 
vanced, &c., at the instance, and fer defondent’s benc fit. emetnte 
ing in the aggregate to the sum of fifteen hundred end n’nety-four 
20-100 dollars. At the foot of the account, a cred t's stated for 
eleven hundred and two 50-100 dollars, with a balance struck of 
four hundred and n-nety-ene 70-160 dollars zs stl due the pla‘n- 
tif, On the back of the account an adm’‘sé:on signed by the de- 
fendant is written in these terms: “I adm't the correctnces of the 
within account, with the exception of the itcm for $520 pad W. 
D. Bynum, upon an order purport:ng to be drawn by me, which 
I do not admit; March 31st 1838.” 

The plaint-ff then adduced an order pzurport'ng to be drawn by 
the defendant on the 16th May, 1828, in favor of Bynum, for the 
money, as it rec.tes, left by defendant in pia‘ntiff’s hands; and at 
the foot thereof is a receipt dated the 18th May, 1828, for five 
hundred and twenty dollars in U. S. Bank notes. He a'so offer- 
ed evidence tending to show that the order though not signed by 
the defendant, was drawn and subser.bed by hs d rcct.cn, and 
the money received by h.m; but the defendant attempted to prove 
that he was not bound by the order, and offered an account for 
the amount with which he was cred.ted by the pla‘nt.ff, in wh-ch 
among other items, is one for s2ven handred doll irs cash, plazed in 
plaintiff’s hands « to purchase Copeland’s judgments.” 

On the defendant’s account is an adm‘ssion by the pla‘nt‘ff as 


follows: “The above account is correct, and I agree to allow 


it against my account on settlemcnt.” 
Both the accounts were barred by the statute of lim‘tations, 


unless relieved from its operation by the adm:ss.ons of the re- 


spective parties. 
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The court instructed the jury, that the indorsement on the ae- 
counts, if proved, were sufficient to take the contested item out of 
the statute of limitations; and if defendant was bound by the or- 
der to Bynum, the statute should not apply to it, when it did not 
to the rest of the account. A verdict was returned for the plain- 
tiff, and judgment was thereupon rendered. 


Exmone, for the plaintiff in error, cited 6 Term Rep. 189; 1 M. 
& P. Rep. 487; 3 B. & C. Rep. 10; 4 Bing. Rep. 315, 5 Id. 455; 
15 Johns. Rep. 511; 7 Wend. Rep. 408; 7 Greenl. Rep. 307; 3 
Har. & Johns. 266; 7 Hals. Rep. 839; 7 Wend. Rep. 322; 3 Bing. 
Rep. 329; 3S. & R. Rep. 211; 9 Id. 128; 1 Ala. Rep. N.S. 482; 
3 Wend. Rep. 532; 7 Id. 267; 15 Johns. Rep.; 3 Id. 511. 


J. TuortncTon, for the defendant, cited 6 Term Rep. 189. 


COLLIER, C. J.—The accounts of the parties are made up 
of distinct items, and the acknowledgment of the justness of one, 
and a liability to pay, cannot withdraw the others from the influ- 
ence of the statute of limitations, upon any other hypothesis than 
that the waiver of a defence, as to a part, precludes the defendant 
from defending as to the residue. No such ground has been as- 
sumed by the defendant in error; but he insists that the law wascor- 
rectly laid down in the circuit court, because the terms of the ad- 
mission show, that the statute was not intended to be relied on, 
but the object of the parties was merely to confine the litigation 
to the question of the legal liability of the defendant below, to ac- 
count for the money advanced upon the order to Bynum, without 
regard to the length of time since the transaction took place. 
Such may have been the object of the parties, but we can only 
know their intentions from what they have expressed in writing. 
What then has the defendant said? That he admits the correct- 
ness of the plaintiff’s account, with the exception of the item to 
which we have referred—that he denies to be correct. This 
admission, with its saving, cannot be construed to be a conditional 
promise, viz: that the defendant will pay all the plaintiff’s account 
if the latter will establish the part that is disputed. In respect to 
the part denied to be just, there is no admission or promise, but 
a protestation of its injustice, and a consequent unwillingness to 
pay it. 
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In this view of the facts, it is clear that there is nothing that 
amounts in law, to such a promise, as will take the case out of the 
statute. The leading cases on this point, are collected and the 
result stated in Crawford and another v. Childress’s ex’rs, [1 Ala. 
Rep. N.S. 488.] There it was held, that “an acknowledge- 
ment which will revive the original cause of action must be un- 
qualified and unconditional. It must show positively that the 
debt is due in whole, or in part. If it be connected with circum- 
stances, which in any manner affect the claim; or if it be condi- 
tional, it may amount to 2 new assumpsit, for which the old debt 
is a sufficient consideration; or if it be construed to revive the ori- 
ginal debt, that revival is conditional, and the performance of 
the condition, or a readiness to perform it must be shown.”'’ So 
«if there be no express promise, but a promise is to be raised by 
implication of law, from the acknowledgment of the party, such 
acknowledgment ought to contain an unqualified and direct ad- 
mission of a previous subsisting debt, which the party is liable 
and willing to pay. If there be any accompanying circumstan- 
ces which repel the presumption of a promise, or intention to pay; 
if the expressions be equivocal, vague, and indefinite, leading to no 
certain conclusion, but at best, to probable inferences, which may 
affect different minds in different ways, we think they ought not 
to be received as evidence of anew promise to revive the cause 
of action.” 

Here there is no acknowledgment of a present or past liabili- 
ty as tothe five hundred and twenty dollars, but an explicit de- 
nial of both; and for this reason, the case cited, is conclusive 
against the plaintiff upon the evidence in the record. The judg- 
ment is consequently reversed, and the cause remanded. 


CLAY, J.—Not sitting. 
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BROWN v. BROWN. 


1. Indetinas, on proo! of deman! and refusal, to deliver the property, it is not 
competent to prove wnat the defendant said in relation to his title, to the proper. 
ty in controve:sy. 

2. A witness, who has an interest in the event of the suit, may be rendered com 
petent by; release, from the person to whom he may be liable—and a delivery by 
the relcasor to the releasee, personally, is not necessary—it may be filed in court. 

3. A:vorse possession of personal property in this State, for six years, will give a 
title to the possessor—-or, if such possession is had in any other State, a sufficient 
time to bar an action for the recovery of the property, by the laws of such State. 

4, Tae julrmoent of the Court, in detinue, shou'd be for the recovery of the speific 
property, o: its valuc assessed by the jury, in the alternative. 


Brroz tothe C:reu:t Court of Greene county. 


Beverly Browa broazit an action of dztinue against John 
Browa, in the Circat Court of Greene county, to recover a ne- 
gromin. ‘I'he defendant relied on the plea of non detinet. On 
the tr.al of the caus2, the defendant excepted to the opinion of the 
court, to the follow nz effect: 

Tae plantif hav.ng proved that, a short time before the com- 
mencement of the act.on, he demanded the negro, sued for, of the 
defendant, who refused to del.ver h.m—the detfendant’s counsel, in 
cross-cx2m n-ng the w.tness, asked him to state the conversation 
which then took place between the plaintiff and defendant, in re- 
lation to sa.d negro, and the t.tle to hm ; and the manner in which 
the defendant obta‘nel the poss2ssion of h:m; to which question 
the pla:nt.ff objected ; the court refused to allow the question to 
be propounded, and excluded the ev.dence of said conversation 
from the jury ; and to that op.n.cn the defendant excepted. 

The defendant proved that the negro in controversy had for- 
merly becn the property of one Sarah Ra‘ny, the mother of the 
pla.nt.ff and defendant, in South-Carol.na, who was then, and still 
is, the wife of cne Thomas Ra‘ny, now |.v:ng—that the plaintiff 
cla.ncd sa.d negro by g.{t from h.s sa:d mother—and the defend- 
ant then proved a b.jl of sale executed to h:m for said negro, by 
said Thomas Ra:ny and Sarah Rainy, containing a warranty of 
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title of said negro to said deiendant. The defendant then pro- 
posed to read, in evidence to the jury, the depos:tion of said Tho- 
mas Rainy, duly taken; to which said plaintiff objected on the 
ground that said Thomas Rainy was interested in the event of the 
suit ; and the defendant then proposed to prove, that he had re- 
leased said Thomas Ra‘ny from all liability on account of his 
said warranty of title, by answer of said Ra‘ny, in his said depo- 
sition, in which the w.tn in answer to a question to him, as to 
whether defendant had released h'm, and requesting him, if said 
release had been given, to append said release, or a copy of it to 
his deposition; stated that the defendant had so released him, and 
that such release was delivered to him before he was sworn and 
examined, and a copy of said release appended to the deposition ; 
but the court decided that such evidence of a release was not ad- 
missible, but that it was incumbent on the defendant to produce 
the original release. The defendant then offered to»prove, that 
he, being in the State of Alabama, and said witness in the State of 
South-Carolina, in order to make said w.tness competent in this 
cause, had executed a release to said Thomas Rainy in duplicate; 
that he filed, in the clerk’s office of Greene county, said release, 
before taking out the comm:ss:on to take said witnesses’ deposi- 
tion, and that he also signed and sealed a counterpart of said re- 
lease, and sent it on to the comm‘ss-eners, appointed to take the 
deposition of said w:tness, to be delivered to him, before he was 
sworn and exam.ned ; and that the copy of the release, appended 
to the deposition of said w:tness was a correct copy of the one 
so sent on; and said defendant further offered to prove the sign- 
ing and sealing of said release, and fil:ng it in the clerk’s office, as 
aforesaid; all of wh.ch evidence the court excluded, on the ground 
that there was no evidence that the same had ever been deliver- 
ed to said Rainy, personally, or that he knew of its existence; 
and the court also excluded the depos.tion of said Rainy from the 
jury, and the defendant excepted to the op-nion. 

The plaintiff having introduced evidence conducing to show, 


during a part of that time in the State of South-Carolina, and the 
remainder of the time in the State of Miss‘ss:ppi, but no evidence 
having been given, that sa:d plaint-ff ever had possession of said 
slave in the State of Alabama—the court charged the jury, that 
six years adverse possession of the slave would give the plaintiff 
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a good title to him, against the defendant, and that it made no dif- 
ference, whether such possession was had in the State of Ala- 
bama, or in other States ; to all which the defendant excepted. 

The jury found a verdict for the plaintiff, assessing the value 
of the slave at $700, and damages at $975 ; upon which verdict, 
the court rendered judgment « that the plaintiff recover of the de- 
fendant the sum of seven hundred dollars, being the value of the 
slave Charles, and also the sum of nine hundred and seventy-five 
dollars, for his damages, as his hire for slave Charles, by the ju- 
rors aforesaid assessed, and also the costs, &c.” 

From that judgment, this writ of error is prosecuted by the 
plaintiff in error (defendant below) who makes the following as- 
signment : 

1. The court erred in excluding from the jury, the conversa- 
tion between the plaintiff and defendant, at the time the demand of 
the slave was made, when the same was demanded by the plain- 
tiffin error, upon cross-examination. 

2. The court erred in excluding the deposition of Thomas 
Rainy from the jury, and in the opinion, that the proof of release 
of interest, was insufficient. 

3. The court erred in the charge to the jury, that adverse pos- 
session for six years, whether such possession was had in other 
States, and not in the State of Alabama, was sufficient to give the 
defendant in error a good title to the slave. 

4. The verdict and judgment are erroneous, because not in the 
alternative. 


Morrny & Jones, for the plaintiff in error. 


CLAY, J.—The bill of exceptions, in this case, presents three 
points for the consideration of the court, under the plaintiff’s as- 
signment of errors. 

1. The first is, whether the court below erred in excluding 
evidence of the conversation, which ensued the demand of the 
slave, to recover which the action is instituted, and the refusal of 
the defendant, below, to deliver him. It appears the defendant’s 
counsel, on cross-examination, asked the witness to state the con- 
versation which then took place between the parties, in relation 
to the negro, and the title to him. 

While, on the one hand, a party of whom property is demand- 





JUNE TERM, 1843. 511 








Brown vy. Brown. 





ed, may state any reasonable excuse, for refusing to deliver it— 
as, for example, that the property has been found, and he must 
have evidence of the demandant’s owuership, before its delivery; 
or that he holds the property under a bailment from another, who 
claims title, and the like: on the other hand, we must be careful 
not to infringe another salutary principle—which is, that no one 
shall be permitted to give or make evidence for himself. Here, 
the question went, not only to the conversation, in relation to the 
slave, but, also, the title to him: consequently, the defendant 
would have been availing himself of his own statements and de- 
clarations, in support of his title. In the case of Dent & Cade v. 
Chiles’ adm’r, [5 Stewart & Porter, 383] the plaintiff in an action 
of trover, had proved a demand ofthe property ; and the defend- 
ants offered to prove, by the same witness, the reply they made, 
at the time ofthe demand. The court below excluded this testi- 
mony, and was sustained in that opinion by this court. In the 
case of St. John, surv. v. O’Connel, surv. for the use, &c. [7 Pore 
ter, 474,] which was an action of trover, to recover for the con- 
version of two promissory notes ; the plaintiffs, on the trial, in the 
court below, proved a demand of the notes ; on cross-examinas 
tion, the witness was asked what answer was made by the de- 
fendants ; the court excluded the evidence, and.on exception to 
the opinion, the question was brought before this court. In the 
opinion delivered by the court, the case of Dent & Cade v. Chiles, 
adm’r, was cited, and the principle laid down in that case fully 
sustained. The result of all the authorities, we have examined 
is, that a party, of whom property is demanded, may prove a 
qualified refusal—whatever may amount to a reasonable excuse 
for the non-delivery of the property ; but he cannot be permitted 
to prove any of his own declarations of title, or property, in the 
thing demanded: that would be allowing him to make evidence 
for himself. 

2. The next question is, did the court err in the exclusion of 
the deposition of Thomas Rainy ? 

The defendant in the court below, claimed under a bill of sale, 
with warranty of title, made by Rainy and another person: the 
objection was that he was interested, and therefore incompetent. 
But the defendant proved, or offered to prove, that he had execu. 
ted a release, in duplicate, one copy of which he had filed in the 
clerk’s office of Greene county, before the commission was taken 
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out to take the depos.ticn of the w.incss ; and that the other had 
been sent to the witness in South Carolina, with a request, that 
he would append to his depos'ticn, either the orig‘nal release, or a 
copy; the Witness did append a copy, and testified, that he had 


received the orignal, beiore he gave his test:mony. Thecourt 
below excluded the evidence on the ground, that it was not shewn 
that the release had been delivered to Rainy personally, or that 
he knew of its existence. 

In this opinion, we thnk, the court erred : there was compe- 
tent and sufficient ev:dcnce of Rany’s release, and his evidence 
should have becn 2ecm:iticd. In Grecnicaf cn Evidence, 475-6, 
it is laid down, that « it is nol necessary that the release be actu- 
ally delivered, by the relexsor into the hands of the releasee. It 
may be deposited in court for the use of the absent party. Or, 
it may be delivered to the wile, ivr the use of the husband.” We 
think this doctrine just end rezscnable. When a witness has 
been interested, it is enevgh, that he hes been so released, by the 
party to whom he was respens.ble, that he is no lenger liable, and 
that he knows he is so released. Here the party offered to prove 
the execution of duplicate releases ; ene ef which was filed in the 
clerk’s office, and ready to be preduecd and proved, and the 
counterpart proved by the witncss, to have becn received by him, 
before he gave his evidence, and a ecpy thereof appended to his 
deposition. The ev.dcnce could not well have been more full as 
to the execution of the release and its del.very, when the parties 
resided so remote from each other. 

3. The result of our exam:nation of the second point, would 
dispose of the case here; but, as it must be remanded, it is pro- 
per that we should not:ce the charge of the court, which was in 
effect, that adverse posscss.on for s.x years, although such pos- 
session may have been had in other States, and not in the State of 
Alabama, was suflicicnt to give the pla‘ntiff below a good title to 
the slave. 

The true principles. which govern this question, were laid 
down in the case of Goodman v. Munks. [8 Porter, 84.] In 
regard to remedies, for the enforcement of contracts, or to obtain 
compensation for a breach, they are to be regulated and pursued 
according to the lex fori, and not the law of the place, where they 
are made. But the nature, validity, construction, and effect of 
contracts, are to be ascertained by the lex loci contractus—and 
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that law is cons:dered as much a part of the contract, as if it were 


expressly inserted in it. Here, the p! 


antdl below rel.cd on evi- 
dence of his adverse possess.on for s.x years—not in Alabama— 
nor did he prove such possession in any one State, for a suifici- 
ent length of time, to const:tute a bar toa recovery in that State, 
so far as any thing is shewn by the record, If, for example, the 
plaintiff had shewn such a possession for four or six years, in 
South-Carolina, or in Mississippi; and that, by the laws of South 
Carolina, or Mississippi, a possession for the length of time, prov- 
ed in either, would have protected his title, or barred a recovery 
against him ; or if the length of his possession in Miss‘ssippi, add- 
ed to that in South-Carol.na, had been shown suflic.ent to consti- 
tute a bar, under the laws of Miss-ss pp. the charge of the court 
below would have been correct. But such is not the state of facts 
shewn by the record. The court held, that such adverse pos- 
session would give the plaint.ff a title, in whatever other States 
held. The rule, as laid down by this court in the case of Good- 
man v. Munks, before cited, is, that when personal property has 
been adversely holden in one State, for a period beyond that pre- 
scribed by the laws of that State, as const:tuting a bar to recove- 
ry, and after that period has elapsed, the possessor removes into 
another State, which has a Jonger period of prescription, the ori- 
ginal holder cannot successfully assert a title in the latter State 
against the possessor. [See the case of Goodman v. Munks, 8 
Porter, 94-5, and the cases there cited.] 

Such being our view of the authorities, we think the charge of 
the court below was erroneous. _ 

4, In regard to the last assignment of errors—the judgment 
not being entered in the alternative—there is error. But, the ver- 
dict being properly rendered, the judgment could be very easily 
and safely amended. It is, however, unnecessary to examine this 
point. For the errors before noticed, the judgment of the court 
below must be reversed, and the cause remanded. 
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EX’RS OF TILLINGHAST v. JOHNSON, vse, ec. 


1. When a garnishee is summoned to answer what he is indebted to the defendant 
in attachment, or what effects of hishe has in hands, and appears and answers 
that a certain person deceased was indebted in a particular sum to the defend- 
ant, and that he is his executor——-no judgment can be rendered against him in 
his character of executor, until he is summoned to answer in his representative 
capacity, asit is the levy on the debt in the hands of the garnishee which gives 
the court jurisdiction. 


Error to the Circuit Court of Marengo. 


This suit was commenced in the court below, by the defendant 
in error against Robert H. Dansby, on a promissory note, pend- 
ing which, under the act of 1837, aflidavit was made, and an an- 
cillary attachment sued out, by which Mrs. M. A. Tillinghast 
was summoned as garnishee. to declare on oath what she was in- 
debted to Robert H. Dansby. Subsequently, upon a suggestion 
that Mrs. Tillinghast had intermarried with John B. Hogan, a 
scire facias issued to make him a party to the garnishment. Ho- 
gan and wife appear and answer, denying any individual indebt- 
edness, but admitting that Danicl H. Tillinghast, the testator of 
Mrs. Hogan, was indebted to one John Whitfield in a sum of mo- 
ney secured by two promissory notes, which they are informed 
are now the property of Dansby, upon which they admit to be 
due $2381 56, besides interest. 

The record does not show that any judgment was entered upon 
this answer at the time at which it was made, but at the next 
term a judgment was entered nunc pro tunc against them as exe- 
cutors, to be levied, &c. ; from which they prosecute this writ. 

Several causes of error were assigned: two only require to be 
noticed. 


1. The garnishment was sued out against Mrs. Tillinghast in- 
dividually, and the judgment is against her as executrix. 


2. That the court erred in rendering judgment against execu- 
tors on a garnishment. 
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Srewart, for plaintiff in error. 
Mannine, conira. 


OR MOND, J.—The question whether process of garnishment 
under our attachment law, can be sued out against executors or 
administrators, to condemn a debt due from the deceased to the 
defendant in attachment, although not directly adjudicated by this 
court, appears to have received its sanction. [See the case of 
Terry v. Lindsay, 3 8. & P. 317.] The garnishees in this case 
were summoned under the 10th section of the act of 1839, per- 
mitting ancillary attachments to be issued in aid of suits already 
commenced in the ordinary mode, and gives to the levy on the 
debt, in the hands of the garnishee, the same effect as when origi- 
nal attachments are sued out. 

Conceding then that a judgment may be rendered against an 
executor or administrator, as such, when summoned as a gar- 
nishee, can such judgment be rendered upon his answer, admiting 
the indebtedness of his testator or intestate, when he has been 
summoned to appear in his individual capacity. The levy of an 
attachment on property is, by our attachment law, a substitute 
for, and is precisely equivalent to service of personal process, 
and such levy creates a /ien on the property attached, whether 
it be a chattel scized by the sheriff, or a debt attached in the hands 
of the garnishee. [Carey v. Gregg, 3 Stewart, 433; Thompson 
v. Allen, 4 Stewart & Porter, 184.] 

By operation of law then, the process of garnishment, when “ 
served on the garnishee, creates a /ien on the effects of the de- 
fendant in attachment in the hands of the garnishee, and as this 
consequence flows from the execution of the process, it results ne- 
cessarily, that the debt which is to be thus attached, must be de- 
scribed in the mode pointed out in the statute, which is an allega- 
tion under oath, that the garnishee is supposed to be indebted to, 
or to have effects of the defendant in his hands. It cannot, with 
any propriety be asserted, that the summons to the garnishees, in 
this case, to appear and answer what they are indebted to the de- 
fendant in attachment, created a lien on a debt which they did not 
owe, but were merely bound to pay, if sufficient assets came to 
their hands. ' 

To test this matter, suppose that after the service of this 
garnishment, the garnishees had paid the debt due from their 











ALABAMA. 


Ex’rsof Tillinghast v. Johnson, use, &c. 


testator to the defendant in attachment, would the summons have 
been notice so as to charge them? It is very clear that it would 
not, because the service of the garnishment created no lien ex- 
cept on debts wh.ch they owed in their own right to the defend- 
ant, or on effects of his in their hands. The counsel for the de- 
fendant in error, however, supposes, that as the garnishees ap- 
peared and answered without objection, that their testa.or was 
indebted to the defendant, that no sensible object would be attain- 
ed by issuing another summons against them in their representa- 
tive character. This argument is plausible, but the answer to it 
is, that until the garnishees admitted themselves to be indebted, 
as aliedged in the summons of garnishment, or until such indebt- 
edness was found to exist, by the verdict of the jury, if denied by 
them, the court had no jur:sdiction to render a judgment against 
them. 

It may be that when summoned in their representative charac- 
ter, they may not be able to alledge any reason why a judgment 
should not be rendered for the debt, but that opportunity has not 
yet been afforded them, Their answer that their testator was 
indebted to the defendant, cannot be construed into an assent to 
the renditiorr of this judgment, because they were expressly re- 
quired to answer, not only as to their own indebtedness to the 
defendant, but also, whether they knew of any other person who 
was, obviously in the latter case for the purpose of ulterior pre- 
ceedings. Ifthe answer had disclosed that a third person was 
indebted, no one would suppose that a judgment could be render- 
ed w.thout not.ce to the party to appear and contest it, and yet 
there is no sens.ble distnction between that case and the present. 
The admiss.on that the testator was indebted, does not tend to 
prove that there are any assets in hand to discharge it, and yet 
the effect of this judgment is, that a return of no property found, 
would be’evidence of a devastavit, so as to charge the garnishee 
personally. 

We are, for these reasons, of opinion, that the judgment of the 
court below, against the garnishees, must be reversed. 
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ALEXANDER, sy mis evarptan, v. ALEXANDER. 


1. It is competent for the chancellor to determine the question of lunacy, when 
raised upon the pleadings, without directing an issue for the purpose of inform. 
ing his conscience in the matter. 

2. If either party is dissatis ‘ed with the verdict on a feigned issue, an application 
should be made, not to the court in which it was tried, but to the court of chan- 
cery, where, notwithstanding the improper reception or rejection of evidenee, a 
new trial will not be granted, ifthe result is such as it should have been. 

3. Although itis not competent to revise on error, a question of law reserved by 
bill of exceptions upon the trial of an issue out of chancery; yet as the question 
is a novel one in our courts, it may be regarded as sufficiently * substantial,” to 
authorise an appellate court to look into, and vary a decree as to costs, if incor. 
rect. 

4. The guardian of a lunatic, who has a just pretence for suing, and has conduct, 
ed himself fairly, is not chargeable with costs, although unsuccessful in the suit; 

and where he is charged with them an appellate court will correct the decree on 

writ of error, if some other substantial ground of appeal be joined, and charge the 


estate of the lunatic with the entire costs. 
Wair of Error to the Court of Chancery sitting at Montgomery. 


The plaint:ff in error filed his bill, by guardian, alleging that 
he had been formally married to the defendant, in August, 1839; 
that at the time of such marriage, previously and since, he was 
incapable, by reason of the want of understanding, to enter into 
any contract, much less one by which a relation in life so impor- 
tant was formed. He ailirms that his mental incapacity was 
known to the defendant, and prays that the marriage solemnized 
between them may be declared null and ofno effect inlaw. It is 
also alleged, that in February, 1840, upon proceedings regularly 
instituted in the orphans’ court of Lowndes, he was found and ad- 
judged to be a lunatic, and that Peyton S. Alexander, by whom 
he now sues, was by that court appointed his guardian. 

The defendant answered the bull, admitting the marriage as al- 
leged, and affirming the sanity of the complainant at the time it 
was solemnized. 

The cause coming on to be heard, the chancellor directed an 
issue to be made up, and tried by jury in the circuit court of Mont- 
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gomery, to determine the fact of lunacy as alleged. That issue 


was tried, and the complainant was found to be compos mentis 
at the time of his marriage with the defendant. On the trial, the 
complainant, by his counsel excepted to the ruling of the circuit 
judge. Ist. For refusing to exclude evidence (which had been 
admitted without objection,) that issue of the defendant subsequent 
to the marriage of the parties had been born. 2. For refusing 
to charge the jury that such proof should have no influence upon 
them in making up their verdict. 

The cause coming on for final hearing, a motion was made 
by the complainant to set aside the verdict, but the chancellor be- 
ing satisfied with the findmg of ihe jury, the motion was overrul- 
ed; and thereupon the complainant's bili was dismissed, and the 
costs adjudged to be paid by the guardian out of his own estate, 


T. Wituiams, for the plaintiff in error. 
Hayne and Exons, for the defendant. 


COLLER, C. J.—Itis insisted that the decree of the court of 
chancery is erroneous. Ist. For the refusal to grant a new trial 
of the issue which -had been tried in the circuit court. 2. In di- 
recting the costs to be paid by the complainant’s guardian, out of 
his own estate. 

1. The object of directing an issue, except where the law 
makes it imperative upon the chancellor, is to satisfy his con- 
science upon some question of fact. No matter how contradic- 
tory the proof, he may decide the case for himself without calling 
in aid the verdict of a jury. The present case is not an exception 
to this remark, though prudential reasons would have dictated 
the course that was adopted, vet it was entirely competent for 
the chancellor to have determined the question of lunacy. [Ken- 
nedy’s heirs and ex’rs v. Kennedy’s heirs, 2 Ala. Rep. 624.] 

If either party is dissatisfied with the verdict, an application 
should be made, not to the court in which the issue is tried, but to 
the court of chancery in which the cause is pending. Upon such 
motion, that court will not, like a court of law, grant a new trial, 
upon the ground merely, that improper testimony was received, 
or proper testimony was rejected. Where it is satisfied, notwith- 
standing the improper reception or rejection of evidence, that the 
verdict ought to have been the same, it will not grant a new trial. 
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{Hampson v. Hampson, 3 Ves. & B. Rep. 41; Pemberton v. Pems 
berton, 11 Ves. Rep. 50; Savage v. Carroll, 2 Ball & Beatty’s 
Rep. 444; Barker v. Ray, 2 Russell’s Rep. 75; Tucker v. Wil- 
kins, 4 Sim. Rep. 241; Apthorp v. Comstock, 2 Paige’s Rep. 487; 
Mulock v. Mulock, 1 Edw. Rep. 17; Taylor v. Mayrant, 4 Dess. 
Rep. 505; Van Alst v. Hunter 5 Johns. Ch. Rep. 152.] In Bar- 
ker v. Ray, ut supra, “ee whiel h an issue had aioe directed and 
tried, the Lord Chancellor said: « In considering whether, in such 
a case as this, the verdict ought to be disturbed by a new trial, 
allow me to say, that this court, in granting or refusing new trials, 
proceeds upon very difierent principles from those of a court of 
law. Issues are directed here to satisfy the judge, which judge 
is supposed, after he is in possession of all that passed upon the 
trial, to know all that passed here; and looking at the depositions 
in the cause, and the proceedings both here and at law, he is to 
see whether, on the whole, they do, or do not satisfy him.” It 
was also said that a misrepresentation by the judge who tried the 
issue as to effect of the defendant’s answer, was nota sufficient 
ground for a new trial. 

The court of chancery has such ample discretion over the sub- 
ject, that it will not, as @ matter of course, direct the issue to be 
tried anew, though the judge of the court of law certify that he is 
dissatisfied with the verdict. But it is usual, under such circum- 
stances, to award a new trial. [faulconberg v. Pierce, Amb. Rep. 
210; Atkyns v. Drake, 1 McC!. and Young’s Rep. 229; Pleasants 
v. Ross, 1 Wash. | Rep. 156. 

In the present case, it has not been insisted, that the evidence 
adduced at the trial of the issue, a part from that objected to, 
should have led the jury toa different conclusion. If it were 
competent for this court to revise the decision of the chancellor 
upon the motion for a new trial, it would be impossible for us to 
say, that it operated injustice to the complainang, for the reason 
that the record does not inform us what evidence was before the 
jury, except as to the single matter stated in the bill of excep- 
tions. 

2. In respect to the direction as to the payment of the costs, 
itis argued for the defendant in error, that whether it be erro- 
neous or not, it forms no ground for the reversal of the decree in 
the present cause. In Randolph v. Rosser, [7 Porter's Rep. 249,] 
it is said to have been previously decided by this court, that er- 
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ror will not lie to reverse a deeree for ecsts ox/y, but if open for 
investigation on other points, it will be reformed as to the costs, 
The court cite Hunt v. Lewin and Wyser, [4 Stewart and P, 
Rep. 147,] in which the law is laid down in accordance with the 
Attorney General y. Butcher, [4 Russell's Rep. 180@.] In this 
latter case the Lord Chancellor said: « The rule is, that you can- 
not appeal for costs alone. But if a party appeals, having a sub- 
stantial ground of appeal, and a fair questicn to agitate, and 
brings in the question of costs along wath it, he may succeed with 
respect to the costs, though he does not succeed on the substan- 
tial ground of appeal. But if a point is brought forward as a 
ground of appeal, which on the slig!.t-st cons.deration, appears to 
have no substance, it would be too much to vary the decree as 
to costs. <A point is net to be put forward as a ground of ap- 
peal, merely for the purpose of cover.ng an appeal on the ques- 
tion of costs.” The last sentence explains what is meant by a 
substantial ground of appeal. In the prescnt case we cannot say 
that the point presented on the bili of exceptions, which was seal- 
ed on the trial of the issue, Was not a fair question, but put for- 
ward merely to bring up the propricty of the decree as to costs. 
The nature of the case, and the very tew points which have been 
here adjudicated, where issucs from chancery have been tried, 
would rather lead to the conclusion that it was a reasonable 
ground of appeal. 

In this view of the case, We must consider whether the estate 
of the lunatic should not have been charged with the costs of the 
suit. It is laid down generally, that trustees, who have a just 
pretence for suing, and who conduct themselves fairly, are not 
chargeable with costs. [2 Wms. on Ex’rs. 1252; Goodrich v. 
Pendleton, 3 Johns. Ch. R. 520; Arnoux v. Steinbrenner, 1 Paige’s 
Rep. 82; Manny v. Phillips, 1 Id. 472; Fitzgerald v. O'Flaherty, 1 
Moll. Rep. 347; Carmichael v. Wilson, 2 Id. 587; Exparte, Pease 
Tur. & Russ. Rep. 325; Brown v. Fisher, 4 Johns. Ch. Rep. 
441; Matter of Arnhout, 1 Paige’s Rep. 497.] 

Conceding that the decree of the chancellor upon the equity of 
the bill was strictly correct, yet we think that the guardian of 
the lunatic should not have been charged with costs from his 
ownestate. The allegations of the bill are sustained by at least 
four or five witnesses, whose depositions are found in the record, 
though the mass of the testimony may greatly incline the other 
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way. This is quite sufficient to show that the suit was not vexa- 
tious or without just cause. From what has been said, it is suffi- 
ciently obvious that the guardian should not have been burthened 
with the costs; nor should they have been imposed upon the de- 
fendant, as she was in no fault, and had made a successful de- 
fence to the suit. They should, however, be paid by some one, 
and the authorities abundantly show, that the estate of the lunatic 
in such case must bear the expensa litis. 

The decree of the chancellor then, must be so modified as to 
direct that the costs be thus paid. The costs of this court cannot 
be imposed upon the defendant (to whom no fault is attributable,) 
upon the principle, that where parties stand equally fair in every 
respect, the actor who brings the other into court, ought to pay 
the expense. [Catlin v. Harned, 3 Johns.Ch Rep. 61.] As the 
litigation here was such as the guardian might well move in, to 
relieve himself from an unjust burthen, these costs will also be ad- 
judged to be paid from the lunatic’s estate. 


HOLT v. MOORE. 


i. A parol, contemporaneous agreement cannot be permitted to vary a contract 


in writing, or change its legal effect. 


Error to the Circuit Court of Pickens. 


Holt sued Moore, on his indorsement of a promissory note, 
given by E.H. Moore & Co., to the defendant in error, for the 
sum of $3,882 27-100. The declaration is in the usual form. 
For his defence, the defendant in error, who was defendant in the 
court below, relied on a plea, setting forth, that his indorsement 
of the note in the declaration mentioned, is subject to the follow- 
ing condition, to wit : it was agreed and understood between the 
said E.H. Moore & Co., Thomas Holland, agent of Holt, Rose 
& Gibson, for whose benefit said note was made, and the said de- 
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fendant, that if the said defendant would endorse said note, that an 
amount of avaible notes and accounts due to E. H. Moore & Co., 
on solvent persons, should be placed for collection, in the hands 
of said defendant, sutlicient to pay off and satisfy the sum of mo- 
ney in said note specified; and that beyond the amount of such 
available notes and accounts on solvent persons, which said de- 
fendant should so receive, he should not be bound or liable on his 
said indorsement: and defendant avers that a sufficient amount of 
available accounts and notes, duc to said E. H. Moore & Co., 
had not been placed in his hands for collection, to pay off and 
satisfy the said sum of money, in said note specified. 

To this plea, the plaintiff demurred—the court overruled the 
demurrer, and gave judgment for the defendant; to reverse which 
this writ of error is prosecuted, and the judgment overruling the 
demurrer, is now assigned for error. 


W. Cocuran, for plaintiff in error. 


CLAY, J.—The only question presented for determination in 
this case is, Whether the defendant could set up, by way of 
defence to the plaintiff’s action, a parol agreement, which seems 
to have been contemporaneous with his indorsement, to vary or 
change its legal effect. ‘The defendant indorsed a promissory 
note in the ordinary mode; the note came into the hands of the 
plaintiff, who is not even shewn to have been a party to the con- 
tract when the note was made—he has sued the defendant upon 
the indorsement, and the defendant now seeks to defeat his recov- 
ery, by showing that the makers of the note were to have placed 
in his hands a sufficient amount of available notes and accounts 
to satisfy said note. 

The same question has been repeatedly decided by this court, 
and so faras I have seen, uniformly in the same way. In the 
case of Somerville v. Stephenson & Johnson, [3 Stewart, 271,] 
substantially the same question was presented. In that case, the 
defendants in error offered to prove, in the court below, that at 
the time of the assignment, it was agreed, as set out, they should 
wait two years with the obligor of the specialty, and that if he did 
not pay them, that the plaintiff in error would be responsible. 
The court said, the bill of exceptions taken to the opinion of the 
court below, overruling an objection to the testimony, raised the 
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question: “Is it competent to vary a contract in writing, by a 
verbal agreement, made at the time the contract is entered into, 
and issuch the effect of the testimony, with regard to the indulgence 
of theobligor?” And,after anelaborate review of theauthorities, the 
court came to the conclusion, that the court below erred in admit- 
ting the evidence offered. The same question had previonsly 
been presented in the case of Duprey v. Gray, [Minor’s Reports 
357,] and in the case of Wesson v. Carroll, ib. 251, in each of 
which, the court held the same doctrine. Such would seem to 
be the established rule, between the parties to the original con- 
tract; but in this case, the note has gone, by the payee’s general 
indorsement, into the hands of a third person, who may have been 
ignorant of any such condition as the plea sets out, if it was agreed 
on. The demurrer should have been sustained. 

Let the judgment of the court below be reversed, and the cause 
remanded. 


CALHOUN, sy uis next rrrenp, v. KING, er at. 


1. When a trust fund is in danger of being wasted or misapplied, a court of chan- 
cery will interfere at the instance of those interested in it, and by the appoint- 
ment of a receiver, or in some other mode, prevent the destruction of the fund. 
This rule applies to executors and administrators, as to all other trustees. 

2. Where one administered on an estate in Georgia, in 1826, and some ten or twelve 
years since came to this State, bringing with him the minor distributces, and 
the property of the estate, and died in possession thereof; and the property being 
about to be sold for the payment of his debts, a court of chancery may interfere 
by injunction, at the instance ofa minor distributee, and prevent the sale of the 
property, although it is not shown that the surety to the official bond of the ad- 
ministrator in Georgia is insolvent. 

3. In such a case, if no settlement has been made by the administrator with the 
probate court in Georgia, the court of chancery has power to ascertain the amount 
in the hands of the administrator, subject to distribution, and the amount or va- 
lue of the distributive share of the complainant. 


Error to the Chancery Court of Talladega. 
eo: 
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The bill was filed by the plaintiff in error, and charges that 
about the year 1826, David Calhoun, a citizen of Franklin coun- 
ty, Georgia, died intestate, leaving a large real and personal estate, 
amounting to iwenty thousand dollars ; that at his death he did 
not owe more than three hundred dollars ; that he left a widow 
and two children—the complainant and John C. Calhoun, since 
dead ; that administration of his estate was granted to his widow 
and one William King, who by virtue thereof took all the proper- 
ty into their possession, and not long after intermarried ; that 
King disposed of all the property, real and personal, except the 
negroes, six in number, and with his wife, removed to Talladega 
county, bringing with them the whole of the personal property of 
said deceased, and the two infant children (complainant and his 
brother,) where he remained until his death some two years 
since, disposing of the money and property thus acquired, as his 
own; that King departed this life, leaving his widow and John 
C. Calhoun his executors, to whom letters testamentary were 
granted ; that John C. Calhoun also departed this life, and the let- 
ters testamentary to the widow being revoked, administration 
cum testamento annexo, was granted to David A. Griffin, then 
sheriff, as also letters of administration on the estate of John C. 
Calhoun ; at the expiration of his term the administration devolv- 
ed on Spence. his successor in office, who, it is alledged, is per- 
mitting the property to be sold for the payment of King’s debts. 

The prayer of the bill is, that the slaves be decreed to the com- 
plainant, and also for general relief; and a prayer for injunction, 
&c. which was granted. 

The chancellor, on motion, dismissed the bill for want of equi- 
ty ; from which decree the complainant prosecutes this writ, and 
assigns for error, the dismissal of the bill, and also that the court 
erred in not permitting the complainant to amend his bill. 


L. E. Parsons, for plaintiff in error—The court should have 
rmitted the amendment to be made. [Bryant v. Peters, 3 Ala. 
160.] The chancellor erred in supposing the bill filed to compel 
a foreign administrator to account; it is an equitable claim, as- 
serted by a minor, founded on a breach of trust, of which chancery 
has jurisdiction, whenever it has jurisdiction of the person or pro- 
perty ; and that a court of chancery will interfere in this case to 
prevent irreparable injury. He cited 7 Cow. 64; 4 8. & R. 
-@ 
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389, 392; 9 ib, 252, 259; 2 W.C.C. Si 337 ; 2 Stewart, 
47 ; 12 Peters, 11, 18. 


Moopy and Rice, contra—argued that the decree was right, 
because it was not alledged in the bill that a final settlement had 
been had in the State of Georgia; that it did not appear that the 
security upon the administration bond was not good ; that the 
ordinary has exclusive jurisdiction, and there mustalways be some 
one to represent the estate, who may be sued. They cited Sto- 
ry’s Confl. of Laws, 421, 450; Aik. Dig. 176, 179. 


ORMOND, J.—It is an established rule of the court of chan- 
cery, that where a trust fund is in danger of being wasted or mis- 
applied, it will interfere, on the application of those interested in 
the fund, and by the appointinent of a receiver, or in some other 
mode, secure the fund from loss. This rule applies with full 
force to executors and administrators; in such cases, the jurisdic- 
tion of chancery, in this country, is concurrent with that of the 
orphans’ court, and acts in aid of, and as ancillary to it. [For the 
general principle, see Story’s Eq. 2 vol. § 836, and cases cited.] 

The allegations of this bill establish, conclusively, that the 
trust fund is in the most imminent danger of being entirely wast- 
ed, or placed beyond the reach of the cestui que trust; as the 
slaves are about to be sold to pay the individual debts of King, 
the administrator; and if the court of chancery cannot act, no 
power exists to prevent the total loss of the trust fund. 

The obstacle to the action of the court is supposed to be found 
in the fact that King reecived the slaves in virtue of power derived 
from the probate court in the State of Georgia, and that he is only 
amenable there, nothwithstanding he has brought the property, 
and the cestui que trust, to this State. 

It cannot be doubted that an executor or administrator, as such, 
has no power to sue extra territorium, nor is he subject to suit, 
even, it has been said, where he brings with him into another 
country, the assets received in the country from which he obtain- 
ed his appointment. This latter principle has however, been de- 
nied to be law in the case of Campbell v. Touccy, [7 Cow. 64,] 
where it was held that he might be sued as executor, de son tort. 
[See also Danby’s executors v. Edwards, at the last term.] 

Conceding the law to be as above stated, we do not perceive 
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that it militates against the relief here sought, even supposing the 
proper inference to be,-that the administrator has never settled 
his account with the court of ordinary in the State of Georgia. 
This is nota suit against the administrator for a debt due from 
the estate, but it is an assertion of title to the property itself, which 
being found in this State, will give the court jurisdiction; and if it 
were clear that the estate was not finally settled, a court of chan- 
cery in this State,the property and the parties all being here, would 
have the power to interpose and prevent the destruction of the 
fund until the settlement could be made. [Cruikshank v. Roberts, 
6 Madd. 104.] 

It appears, however, that the father of the complainant died in 
Georgia, in 1826; that in that, or early the succeeding year, the 
mother of complainant and one King, administered on the estate, 
and took possession of ail the effects, real and personal, of the de- 
ceased—that about the year 1839, (as appears from the answer) 
King, having married the mother of complainant, removed to 
this State, bringing with him all the property of the deceased, 
and the complainant and his brother, both minors. King has 
since died without making any settlement with the complainant, 
and the property is now claimed, and about to be sold for the 
payment of King’s debts. 

It is certainly true, that until the debts of the deceased are paid, 
the heirs have no right to call for distribution; but it is not cre- 
ditors who are now objecting, nor is any objection set up in their 
behalf; nor indeed can it- be presumed, that any are now in ex- 
istence; but on the contrary, the presumption, after such a lapse 
of time and removal of the property into this State, should be that 
the estate has beensettled. The objection, is in effect, made by the 
administrator himself, who has removed the effects of the estate 
from the country where the settlement should have been made, 
and now urges that as a reason wity he should not be prevent- 
ed from wasting the property. 

Itis also urged that the security, which it must be presumed 
was taken by the probate court in Georgia, must, as there is no 
allegation in the bill to the contrary, be considered an adequate 
protection to the complainant. We cannot agree that the surety 
to the administrator’s official bond, is the only security which 
those interested in the trust fund have for indemnity against loss. 
The experience of every day, admonishes us, that it frequently 
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fails af pr ohacinn this neil and in a case like the present, where 
he bond must have been taken some fifteen or sixteen years since, 
and the surety, if living at all, resides in another State, we think it 
cannot be doubted that the complainant has a right to the inter- 
position of this court, to prevent the destruction of the fund, with- 
out being compelled to rely on the doubtful security afforded by 
the official bond. 

The bill is certainly exceedingly inartificial, if not defective; but 
we think it should not have been dismissed for want of equity. It 
does not state whether any settlement was made by King in 
Georgia; the assets which came to his hands, or the debts which 
he paid, or the amount in his hands, subject to distribution, except 
so far as it may be gathered trom the allegation that all the proper- 
ty remaining in spec ie, is hot more than sufficient to satisfy the 
complainant’s distributive share. In these and other particulars 
which might be mentioned, the bill should, on motion of the com- 
plainant, have been amended, especially in a case where an in- 
fant was the complainant. As to the duty of the court in per- 
mitting amendments, see Bryant v. Peters, [3 Ala. Rep. 160.] 

As the cause must be remanded, it may be proper to state that 
if the fact should turn out to be, that no settlement of the estate 
was ever made in Georgia, that the court of chancery having 
rightfully obtained jurisdiction of the cause for one purpose, may 
retain it for all purposes. It could subserve no rational purpose, 
nor benefit any of the parties, to suspend the proceedings until a 
formal settlement of the estate was made in Georgia, as the basis 
for the future action of the court of chancery. We think, there- 
fore, that the court has power to ascertain the amount in the 
hands of the defendant, as representative of King, subject to dis- 
tribution, and also the amount or value of the distributive share 
of complainant, as heir of his father and brother, and decree ac- 
cordingly. For this purpose, let the decree, dismissing the bill, 
be reversed, and the cause be remanded. 
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JOHNSON, er au. v. J. & B. F. PETTY. 


1. In summary proceedings against a constable and his sureties, for money collect. 
ed on execution, the circuit or county court has jurisdiction, where the amount 
in controversy exceeds fifty dollars; and the notice in such case may be direct. 
ed to the sheriff to be served. 

2. Itis no objection to a notice issued to a constable and his sureties, preparatory 
toa motion against them, to recover moncy collected by the former on execu. 
tion, that instead of setting out the first names of the plaintiffs at length, the in. 
itials only are stated. 

3. Where the record recites that an issue was tried, without disclosing what the 
issue was, the legal intendment is, that it was a mere denial of the allegations of 
the plaintiff. 

4. In a proceeding against a constable and his surcties by notice, to recover money 
collected by the former on execution, the plaintiff is not entitled to recover, upon 
proof that a constable had levied an attachment in his favor, and that the de- 
fendant therein had placed in the constable’s hands, money, or property, to indem- 
nify him for a liability incurred by the failure to take a replevying, or bail bond. 
Perhaps an action would lie in such case fora breach of official duty. 


Warr of Error to the Circuit Court of Barbour. 


This was a proceeding under the statute, at the suit of the de- 
fendants in error, to recover of the plaintiffs the amount collect- 
ed by Johnson, as constable, on an execution issued by a justice 
of the peace of Barbour, in favor of the plaintiffs below, against 
John Davis, for the sum of forty-nine dollars and sixty-eight cents, 
besides costs. ‘The notice is addressed to the defendants, the 
first of whom is described as a constable, &c., and the two latter 
as the sureties in his official bond ; it informs them, that the Cir- 
cuit court will be moved, for judgment against them, for the 
amount of the execution, debt, interest and costs, and also the 
damages allowed by law, for the failure to pay, on demand, the 
money collected. 

The defendants moved the court to quash the notice, 1, be- 
cause it was not properly directed ; 2, because it does not al- 
lege that the money was collected by Johnson as a constable ; 3, 
because it does not show under what statute the proceeding is 
had, or the amount of damages claimed. This motion was over- 
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ruled, and the case was thereupon tried ay a jury on issue. On 


the trial the defendants excepted - the ruling of the court. It 


was proved that an sitechaneds had tte in favor of the plain- 
tiffs against Davis, and afterwards an execution was issued on a 
judgment rendered on the attachment; that the attachment was 
levied by Johnson as a constable, but Davis removed the proper- 
ty attached without giving bond; Johnson age him to ano- 
ther State, and there Davis made him satisfacticn for his liability 
on the attachment ; all which occurred previous to te time the 
execution issued. Under these facts, the defendants, by their 
counsel, moved the court to instruct the jury, that if they believ- 

ed the money (if any) was paid on the attachment before the ex- 
ecution issued, they must find for the defendants ; which charge 
was refused, and the court instructed the jury, that if they believ- 
ed the money was paid by Davis to Johnson, either. on the at- 
tachment or execution, they must find for the plaintiff, without 
inquiring on which it was paid. A verdict was returned for the 
plaintiffs, and a judgment was thereupon rendered. 


Wiutey, for the plaintiffs in error 
G. Gotpruwaire, for the defendants. 


COLLIER, C. J.—The act of 1826, «to authorize sheriffs to 
- serve notices,” conferred upon that officer the power to execute 
all notices that may be necessary and proper in any suit in chan- 
cery, or in the circuit or county courts. [Aik. Dig. 280.] The 
statute of 1824, under which this proceeding was instituted, gives 
to the two last courts jurisdiction of a case of this character, where 
the amount sought to be recovered exceeds fifty dollars. There 
can then, be no doubt that the plaintiffs very properly addressed 
their notice to the sheriff to be executed. 

In respect to the second objection to the notice, that it does not 
set out the first names of the plaintiffs at length, we think it also 
unavailing. They are,it is fair to suppose, described by the name 
in which they do business together, and most probably designa- 
ted as they were in the execution against Davis. At any rate, 
their names are set out in such a manner as to enable the defend- 
ants to understand who they are called on to answer. 

The third objection is not sustained by the record, for it is ex- 
plicitly alleged that the money was collected by Johnson, as a 
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constable, in virtue of the execution, &c. If there were more sta- 
tutes than one, on which a motion of this kind could be made in 
the Circuit court, then the notice should state under which it was 
made, but it being authorized alone by the act of 1824, [ Aik. Dig. 
175,] the defendant could not have been misled, but must have 
looked to that statute as prescribing the mode of procedure, and 
the measure of the recovery. This view disposes of the objec- 
tions to the notice, and shows that they were rightly overruled. 

The notice informs the defendants below that the plaintiffs will 
move for a judgment for the failure of Johnson to pay over the 
amount of an execution collected by him as constable. An issue 
was tried, which, as its terms are not shown by the record, must 
atleast be intended to have been a denial and re-aflirmance of 
these facts. This being the case, it was clearly incumbent on 
the plaintiffs to prove that if any money had been collected by 
Johnson, that it was received by him under the authority of the 
execution. Proofthat he had levied an attachment, and that the 
defendant therein had placed in his hands money or property, in 
order to indemnify him for a liability incurred by the failure to 
take a replevying or bail bond, did not support the allegations of 
the notice, and could not, even according to the liberal rules of 
pleading, have authorized a recovery. But this is a case stric- 
tissimi juris, the statute under which it was commenced is ex- 
ceedingly penal, inflicting upon the constable and his sureties for 
the breach of duty alleged, damages on the amount collected at 
the rate of ten per cent. per month, up to the rendition of the judg- 
ment, and five per cent. per month thereafter till paid. It is need- 
less to extend the consideration of this point to greater length, as 
we have repeatedly held, that an officer is not liable by motion, 
under the statute for a failure to pay over money collected, unless 
it was received in virtue of process in his hands, and in full force. 
Here, it is clear that money was not collected on the execution ; 
the attachment did not authorise its collection ; and even if it did, 
it was not paid to satisfy the plaintiffs demand, but to indemnify 
the constable. Johnson may have been liable to an action for a - 
breach of duty, and the money or property received from Davis 
may perhaps have been recovered from him in some other pro- 
ceeding. In refusing to instruct the jury as prayed, and in the 
charge given, it will follow from what has been said that the Cir- 
cuit court erred. Its judgment is consequently reversed, and the 
cause remanded. 
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PLANTERS’ & MERCHANTS’ BANK OF MOBILE vy. 
BORLAND. 


1. An issue for the trial of the right of property, under the act of 1812, [Aik. Dig. 
167] is a suit at law, within the meaning of the 21st rule of practice in chance. 
ry, (1 Stewart’s Rep. 618,) and the plaintiff in execution is bound, on the sug- 
gestion and affidavit of the claimant, to elect between the dismission of such 
case, and a bill in chancery for the same claim or demand. 

2. The objects of the rule were to diminish litigation, and lessen its expense, and 
the claimant may, at the carliest moment after the two suits in law and chan- 
cery are commenced, for the same claim or denand, make his suggestion, and 
call for the election of the plaintiff. 

3. The powers of the courts of law and chancery are concurrent, over such appli- 
cations—and the tribunal first applied to may act. 

4, A deed, or conveyance, for the absolute sale of property, which is fair upon its 
face, cannot be excluded from the jury, notwithstanding there may be facts in 
evidence, which might shew it to be fraudulent in legal contemplation: when the 
evidence of fraud is not disclosed by the deed itself, but furnished by parol evi- 
dence in connection with it, it becomes a mixed question of law and fact, and a 
jury must interpose. 

5. Payment of drafts, or checks, and in some cases, payment of judgments or 
executions, may be proved by parol evidence, without producing such written 
or record evidence, or accounting for its absence—the necessity of producing 
such evidence, exists when the deed, agreement, &c., form part of the issue, or 
become material to the issue. 

6. On the trial of an issue, whether certain property levied on by an execution in 
favor of P. M. B, v. J. H. W, it isnot material whether J. H. W, was principal, 
orsecurity in the note, on which the judgment is founded, he being equally lia- 
ble to the plaintiff inthe execution, whether he was one or the other, and evi-, 
dence tu prove his securityship may be rejected. 

7. As a general rule, a witness can only depose to facts within his own knowledge 
and he cannot be permitted to speak of the intentions or thoughts of another, 
either positively, or as to his own opinion or belief. 

8. Where a sale of personal property is absolute, and possession remains with the 
vendor, and there is no proof of circumstances to explain why possession did not 
accompany and follow the sale, the vendor being insolvent, in legal contempla- 
tion, the evidence of fraud is conclusive. 


Error to the Circuit Court of Lowndes. 


The Planters’ and Merchants’ Bank of Mobile, having some 
time before obtained a judgment against George Walker, Robert 
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Lowe and John H. Walker, for $6,464 10-100, caused an exe- 
cution to be levied by the sheriff of Lowndes county, on a large 
number of slaves, as the property of said John H. Walker, about 
the 15th June, 1842. Abram Borland filed his affidavit, claiming 
said slaves, as his property, and gave his bond with security, for 
the trial of the right thereof, coniormably to the statute, in such 
cases made and provided. An issue was afterwards made be- 
tween the plaintiff in execution and said claimant, which came 
on for trial before the circuit court of Lowndes county, at its 
spring term, 1843. 

Before the trial of said issue, the record shows the parties ap- 
peared by their attorneys, and the claimant suggested to the court 
on affidavit filed, that this suit, by plaintiff, is for the same claim 
or demand, to recover which, the said plaintiff has filed a bill in 
the chancery court of said county against the claimant and others, 
and moved the court to inspect the records in this cause, and the 
bill filed as aforesaid; and it having appeared to the satisfaction of 
the court, after inspecting the records in the said courts of law 
and chancery, that the matters embraced and involved in this 
suit, are also, amongst other matters and claims, embraced and 
involved in the suit in chancery. It was ordered that said plain- 
tiff elect, in which suit he will proceed. and that he dismiss the 
other, so far only as the matters embraced and involved in this 
suit, are involved in the suitinchancery. This order of the court 
was resisted, on the following grounds; that this was not the kind 
of case, between which and a suit in chancery the rule applied as 
the claimant by filing his affidavit, bond, &c., brought on the con- 
troversy, against the wishes of the plaintiffin execution; that the 
suits were for objects essentially different, as well as the parties, 
and interests sought to be reached; that the defendants had not 
answered the bill in chancery; and that the claimant ought first 
to answer whether he would go to trial. By agreement of the 
parties, the bill alluded to has been brought up with the record 
in this case, for the inspection and consideration of the court. 
Under the direction of the court, the plaintiff then dismissed his 
bill, so far only as the matters embraced in this case are involved 
in the chancery cause. 

In the progress of the trial, various questions arose, which are 
d'sclosed by a bill of exceptions, then tendered and signed and 
sealed. It appears the plaintiff introduced evidence to show that 
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during the years 1839, 1840, and 1841, as well as before and 
since, John H. Walker, the defendant in execution, and the son- 
in-law of the claimant, (who claims the property levied on under 
a purchase from said Walker) remained in the uninterrupted pos- 
session and control of the slaves in controversy, and the planta- 
tion, on which they were emploved—and, during that time, was 
the only visible possessor of said slaves, and exercised all the 
usual acts of ownership over them. The plaintiff also introduc- 
ed evidence, that the claimant in the spring of 1842, requested the 
witness to go with him and see him receive possession of the 
slaves in controversy, which, he said he had purchased of John 
H. Walker, the defendant in execution; which witness declined 
doing. The plaintiffalso proved the separate value of the seve- 
ral negroes, levied on; that John H. Walker, the defendant in ex- 
ecution was insolvent, and that there were unsatisfied judgments 
against him toa large amount. 

The claimant then proved by the subscribing witness, that 
the claimant, Borland, and John H. Walker had acknowledged 
before him their signatures to an instrument of writing, which 
was offered as evidence to prove the claimant's title to the slaves 
therein mentioned, of which instrument, with the P. S., and en- 
dorsements thereon, the following is a copy: 

« Contract between A. Borland and John H. Walker, both of 
Lowndes county, Ala. John H. Walker, has this day sold to 
Abram Borland, his tract of land in the county of Dallas and 
Lowndes, consisting of about five hundred and ninety acres, more 
or less; also, all his negroes, say sixty-eight in number, little and 
big; and his stock of horses, hogs and cattle, household furniture, 
pleasure carriage and plantation tools, and the growing crop of 
the present year, for and in consideration of the sum of thirty- 
seven thousand dollars, to be paid in the following manner, viz: the 
said Borland is to pay, or cause to be paid, to the Branch of the 
Bank of the State of Alabama at Montgomery, all the notes, bills 
and judgments, said Bank holds against said Walker as principal, 
amounting to about fifteen thousand dollars, with interest from 
June, 1838. He is also to pay to Messrs. Bull & Files the sum 
of three thousand dollars, which they have advanced or acceyt- 
ed for said Walker, out of the growing crop now on said land 
or plantation. He is also to pay to James B. Robinson, the 
overseer on the plantation, the sum of five hundred dollars, and 
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the sum of five hundred dollars to Mr. Claughton and King, who 
worked for said Walker this spring, and hold h's notes for the 
amount, and the balance of the purchase money to be divided 
into equal instalments: that is to say, said Borland is to give his 
notes in the following manner—a note for twenty-two hundred 
dollars, payable on the first of March, 1847, one for twenty-two 
hundred doliars, payable on the first of March. 1848, and anoth- 
er for twenty-two hundred dollars, payable on the first of March, 
1849, and one other for the sum of twenty-two hundred dollars, 
payable on the first of March, 1850, and another note for twen- 
ty-two hundred dollars, payable on the first of March 1851. 
Signed, J. H. Waker, 
Abram Bor.anp, sen'r. 
Signed in the presence of 
J. B. May 

P. S.—And another note payable on the first of March, 1852, 
for two thousand dollars, this 27th day of Sept. 1840—not sign- 
ed, and then follows a Ist of the negroes, except some children, 
whose names are not given.” 

The plaintiff’s counsel moved to exclude said instrument from 
the jury, on the ground, that under the evidence introduced by 
the plaintiff, and then before the court, including the record of 
the plaintiif’s judgment, issuance and returns of executions un- 
der it, it sufficiently appeared that this was a pre-existing debt; 
that the vendor, Walker, was then in failing, or insolvent circum- 
stances, and that being in such situation, such a conveyance by 
him as that above set-forth, from the long time of credit given, 
and other indications accompanying it, was, on its face, fraudu- 
lent and void, as against creditors. This motion was overruled 
by the court. 

The plaintiff, also moved to exclude from the jury, the deposi- 
tion of Bull & Files, wa:ch went to prove, amongst other matters, 
that they had, at claimant’s request, paid certain drafts and ac- 
ceptances against said John H. Walker, said drafis and accep- 
tances not being introduced nor exhibited, nor their absence ac- 
counted for. 

The claimant having offered the evidence of one Branch, a 
constable, to prove payment of a certain sum of money by the 
claimant on some judicial process, against said John H. Walker, 
the plaintiff moved to exclude it, on the ground of immateriality, 
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and the process not being introduced—but was overruled by the 
court. 

In like manner, the plaint:ff moved on the ground of irrelevancy, 
to exclude the evidence of one May, a deputy sheriff, who swore 
he levied an execution on the property of said John H. Walker, 
that the entries made thereon were correct, and the execution was 
offered to the jury to prove it operated as a lien on said Walker's 
property; but was overruled by the court. 

The plaintiff also moved to exclude another execution, on the 
same ground, in favor of one Gilchrist against said Walker, ac- 
companied by evidence, that it too, was a lien on his property— 
but was overruled. * 

George Walker, another defendant in said execution, was intro- 
duced as a witness, by the claimant; on cross-examination, the 
plaintiff called on him to state whether, notwithstanding he and 
John H. Walker purported to be securities in the note on which 
this judgment is founded, for J. B. Wilkins, said Wilkins had not, 
by agreement between them, transferred some ten negroes, and 
notes to the amount of about $20,000, to meet this and other 
debts, and if part of the money and proceeds, and how much had 
been realized—the avowed object being to show, that said J. H. 
Walker had in fact become a principal in the debt, and evidence 
having previously transpired, on the the trial, tending to show, 
that claimant had agreed in said contract with said John H. 
Walker, to pay all his debts, as the consideration of said purchase. 
This evidence was objected to, and excluded. 

The plaintiff also moved to exclude the evidence of J. B. Wil- 
kins, who was introduced by claimant, to prove that claimant 
had paid a certain debt for said J. H. Walker, on the ground 
that it was a judgment debt, on which he, Wilkins stood as prin- 
cipal, and said Walker and others, securities, but the court refus- 
ed to exclude the evidence. 

The claimant having introduced several witnesses tending to 
prove that he had paid for the slaves purchased under said con- 
tract, by assumptions of said John H. Walker’s debts—the plain- 
tiff offered to prove, that at the time claimant assumed a certain 
debt to one Stewart for said Walker, he, the claimant was indeb- 
ted to the said Walker in a much larger amount, because that 
said witnesses’ means, he having been principal in the debt, had, 
by arrangement with said Walker, been placed in the hands of 
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said Walker to pay, or arrange this debt—these facts were pro- 
posed to be proved, as circumstantial evidence, that Borland 
had already, and without the conveyance of said negroes, 
been compensated for the assumption of said Walker’s debts— 
also, to prove by said witness, that Borland’s assumptions of said 
Walker’s debts were voluntary; but said evidence was exciuded 
by the court. 

Claimant then called on said Walker to testify, and asked him 
if, in the said contract between himself and said claimant, they 
intended to defraud the creditors of said Walker—to the admis- 
sion of which evidence, the plaintiff objected, but was overruled 
by the court, and the witness permitted ‘to say, “no fraud was 
intended in said contract—that such a thing was never thought 
of by either.” Yet said witness admitted, that at the time of 
making said contract, he was insolvent, and debtor to the amount 
of $80,000—$15,000 or $20,000 of which was then in judgment; 
that he sold his property to avoid its sacrifice under execution; 
all which was excepted to. 

By an agreement in writing, signed by the counsel for the 
plaintiff and defendant in error, to be taken as part of the record 
in this case, it is admitted that the claimant introduced evidence, 
tending to prove, that after the purchase, he had paid the over- 
seers in charge of the property, in 1840 and 1841. 

That the testimony of Bull & Files, contained no further de- 
scription of the debts paid by claimant, than that they were drafts 
and acceptances by them for said Walker, and paid by the claim- 
ant. 

That the testimony of W. 8. May was introduced to shew, 
that five of the negroes bought by claimant, were sold by him as 
deputy sheriff under the executions, and that Borland had paid 
part, and how much, on said executions; and the same as to the 
executions of Gilchrist. 

That claimant also offered evidence, to prove, that he had set- 
tled, in money, by his notes, or otherwise, all the debts mentioned: 
in the contract of purchase to be paid by him—and that he had 
settled or assumed in writing, other debts to a considerable 
amount, part in money, and part in notes transferred, or substitu- 
ted by him, and part by giving his own notes—that the debts 
thus discharged, were discharged by the directions of Walker. 
Walker testified that he sold the property to Borland, because he 
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thereby secured the payment of $37,000 of his deb‘s, when, if 
the property had been sold by the sheriff, it weu'd have becn sa- 
crificed, and would not more than have paid the judgments aga‘nst 
him, and that he did not communicate to Borland the ex-stenc2 
of the unsatisfied judgments and executions. 

That there was evidence tending to prove, that the price agreed 
by the contract of purchase, to be paid, was more than the value 
of the property bought; and there was no evidence that Walker 
had ever received any portion of the purchase money, except as 
shown above. 

And that there was no evidence of any other contract cvcr 
having been made between claimant and Walker, for or concerr- 
ing the slaves levied on, than that stipulated in the wr:ttcn ccn- 
tract, herein before stated. 

Before the jury retired, the plaintiff's counsel requcstéd the 
court to charge them, that if, under the terms of the wr.tten ccn- 
tract, between said claimant and said John H. Walker, there 
was no change of the possession of the property, and if no spe- 
cial circumstances were proved, to explain why the pcsscss.on 
did not accompany and follow the sale, and the said vendor was 
then insolvent—* then the failure to transfer the pesscss cn wes 
conclusive evidence of fraud,” as against the plaint.ffin the cx<- 
cution, and the property liable to condemnation. 

The court refused so to instruct, but charged the jury, “that the 
above was a circumstance only, from which the jury might infer 
fraud, unless there were other circumstances in ev.dcnce, wh.ch, 
in their opinion, were sufficient to outweigh ths presumpt.cn, in 
which latter event, they should not sv regard them.” 

The plaintiff's counsel then requested the coart to carz? the 
jury, that the long credits given in th:s cas, in connection w.th 
the discrepancy, as to the amount of the price, contracted to ke 
given; and the other indications of fraud, apparent on the face of 
the contract, in addition to the circumstances referred to, :n. the 
instructions as above requested, were sufficient of thcmselvcs, to 
render said contract frudulent and void in law, as aga ust the 
plaintiff—inasmuch as the parties must be presumed to intend 
that, which must inevitably result from their acts; wh.ch irstruc- 
tions were refused, and plaintiff’s counsel excepted. 

The jury found a verdict for the claimant, and the court ren- 
dered a judgment accordingly—to reverse which, ths wr.t of 
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error was prosecuted, and the plaintiffnow assigns the following 
errors: ' 

Planters’ and Merchants’ Bank \ Sup. Court, June Term, 1843. 

of Mobile, pl’ff in ex’n, The plaintiff in error, comes 

vs. and says, that in the record and 

Abram Borland, claimant. proceedings in this case there 
is manifest error, and for causes assigns the following : 

1. The court below erred in requiring and ordering the plain- 
tiff in error, on motion of defendant, to elect between this case, 
and the suit in chancery alluded to, and disclosed by the tran- 
script of the record, in which said plaintiff would proceed, and to 
dismiss the other; and in the time and manner of ordering and 
compelling the election to be made as shewn by the record. 

2. The court erred in not excluding from the jury, the paper 
purporting to be a contract or conveyance of the property, real 
and personal, of John H. Walker, one of the defendants in exe- 
cution, to the defendant in error, signed by each of them, and bear- 
ing date, 27th September, 1840, and attested by J. B. May, as 
shewn by the bill of exceptions. 

3. The court erred, in admitting as evidence, the depositions 
of Bull & Files; and also in admitting the evidence of the witness 
Branch, under the circumstances, and after objections by the 
plaintiffas stated and shewn in the bill of exceptions. 

4. The court erred in overruling the objection of the plaintiff to 
the admissibility of the evidence offered, of the witness May, 
relating to executions and the liens thereby created on the pro- 
perty of John H. Walker, defendant in execution, under the cir- 
cumstances, and as stated in the bill of exceptions. 

5. The court erred in excluding the evidence of George Wal- 
ker, which the plaintiff offered to elicit on cross-examination, after 
said Walker had been introduced and examined on the part of 
the defendant, as stated and explained in the bill of exceptions. 

6. The court erred in refusing to exclude the oral evidence of 
the witness J. B. Wilkins from the jury, which related to the pay- 
ment of a judgment, and in the absence of any higher evidence of 
the existence of such debt, or the fact of the payment having 
been made. 

7. The court erred in rejecting the evidence proposed to be 
introduced by the plaintiff on cross-examination of the defendant’s 
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witnesses, with a view to shew, that defendant had been compen- 
sated for certain payments by him of John H. Walker’s debts to 
Stewart and others; and this after defendant had introduced evi- 
dence of the same witnesses, tending to prove that he had paid for 
the slaves in contest, by assumptions to pay the same debts, as 
shewn by the bill of exceptions. 

8. The court erred in admitting the evidence of John H. 
Walker, defendant in execution, at the instance of defendant in 
error, stating by general assertion, that no fraud was intended in 
the contract of sale of said slaves, between himself and said 
claimant—that such a thing was never thought of by either, &c., 
as stated in the bill of exceptions. 

9. The court erred in refusing to instruct the jury, as requested, 
by.the plaintiff in the first instructions moved, and in the contrary 
instructions given, as stated in the bill of exceptions. 

10. The court erred in refusing to instruct the jury as request 
ed in the second instructions, moved by the plaintiff, as stated and 
shown by the bill of exceptions. 


R. Sarrotp and Geo. W. Gay te, for the plaintiff in error. 
Wiurams and Etmore, contra. 


CLAY, J.—1. The first question presented by the assignment 
of errors is, whether the circuit court erred in requiring the plain- 
tiff in the execution to elect between the further prosecution of 
this case, and a bill in chancery, which involved the question of 
title to the same property? The answer to this question depends, 
mainly, upon our own rule, applicable to the subject, and the prac- 
tice which has prevailed under it. The rule is in these words: 

« Where a suit at law and a bill in chancery are instituted for 
the same claim or demand, the defendant, on suggestion, sup- 
ported by affidavit, may move the court to inspect the records; 
and, if it appear that the two suits are for one and the same cause 
of action, it shall be ordered that the plaintiff elect in which he will 
proceed, and that he dismiss the other.” 

In opposition to the enforcement of this rule, by the court be- 
low, it was insisted, that this was not the kind of case at law, 
contemplated in the adoption of the rule—that it was not an ac- 
tion, originally, brought by the plaintiff, to recover the property 
in controversy—but that the issue had been forced upon him by 
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the claimant. It is true, th’s is not a common law action to re- 
cover the property—-but ‘the plaintiff, by causing his execution 
to be lev:ed on it, as effectually asserts that he is entitled to its 
value, under the cla:m, created by his judgment, as he could have 
done by br-ng'ng an ord.nary action at law. The claimant comes 
in, and denies the plaintiff’s right to the property, to satisfy his 
exccution—and, under our statute, an issue is required to be 
made up betWeen the parties, which as effectually tries the title, 
as it could be tried in an action of trover, or detinue. The pro- 
c2ed ng on the part of the plaint:ff may be regarded as a statuto- 
ry action, in which the leading process is the execution—the 
levy beng made, and affidavit and bond being filed by the claim- 
ant, the “ court shall require the parties concerned, to make up 
an issue, under such rules as they may adopt, so as to try the 
right of property before ajury at the same term, &c.” We, then 
cons der the proceed.ng in the court below as “a suit at law,” 
w.th.n the fa.r interpretation of the rule. 

So far as regaids the proper “ suggestion, supported by affida- 
vt,” that the su.t at law and the suit in chancery were « instituted 
f r the s.m> claim or demand,” there is no room for controversy. 
The court below :nspected the records and so determined—and 
the b Il filed by the pla‘nt.ff in chancery, does seek to set aside a 
conveyance between the same parties, for the same consideration, 
for the same number of slaves, and the same description of other 
property, wh.ch is embraced in the contract, the validity of which 
was brought in question by the issue at law—and each proceed- 
ing is the same, as to the subjection of the property to the satis- 
facton of the pla‘nt.ff’s demand. It is true, that other objects, 
and other part.cs are embraced by the bill in chancery—but so 
far as concerns the property levied on, the object to be attained, 
and the parties interested, are the same, and no other rights, or 
interests can be affected by the order of election, for the court 
below requ red the d.sm‘ssicn of the suit in chancery, “ so far only 
as the matters embraced and involved in this suit, are involved 
in the su:t in chancery.” 

The objects of the rule under consideration were to diminish 
]:t'gat.on, and lessen the costs and expenses incident to it, by de- 
clar.cg that the same claim or demand, should not be, at the same 
time, the subject of a suit at law, and another in chancery. Re- 
garding these considerations, and the language of the rule, that 
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the election shall be ordered « wherea suit at law, anda bill in 
chancery are instituted for the same claim or demand”—it can- 
not be doubted that the defendant may, at the earliest moment, 
after the two suits are commenced for the same claim or demand, 
make his suggestion; and that the powers of the courts of law 
and chancery, over such applications, are concurrent, to be ex- 
ercised by that tribunal, before which the suggestion of the iden- 
tity of the claim, or demand sued for in the two jurisdictions, shall 
be first made. Inthe case of Doe, ex dem. Duval’s heirs v. Mc- 
Loskey, [1 Ala. Rep. N.S. 708,] this rule came under revision, 
and although the precise point, raised here, was not presented in 
that case, it is believed the construction now given it, is in perfect 
harmony with the views then expressed. 

2. The claimant having introduced as evidence, a contract in 
writing, between himself and John H. Walker, purporting to be 
an absolute sale, by the latter to the former, of about 590 acres of 
land, «all his (said Walker’s) negroes, say 68 in number, little 
and big, and his stock of horses, hogs, cattle, household furniture, 
pleasure carriage and plantation tools, and the growing crop of 
of the current year,” in consideration of $37,000, about $15,000 
of which were to be paid to the branch bank at Montgomery, 
$3,000 to Bull & Files; about $1000 more to different individuals, 
and the balance by annual instalments of $2200 each, the first 
payable on the Ist of March 1847, and the balance payable annu- 
ally thereafter, extending to March 1852, the plaintiff moved the 
court to exclude this contract from the jury, on the ground, that 
under the evidence introduced by the plaintiff, and then before the 
court, including the record of the plaintiff’s judgment and issu- 
ance and returns of executions under it, it sufficiently appeared 
that this was a pre-existing debt—that the vendor, Walker, was 
then in failing circumstances, and that being in such situation, such 
a conveyance by him as that above set forth, from the long time 
of credit given, and other indications accompanying it, was, on 
its face, fraudulent and void, as against creditors. This motion 
was overruled by the court, and that opinion is the ground of the 
plaintiff’s second assignment of error. 

There is no question, that the facts being fully ascertained, 
fraud is a question of law. It was so held by this court in the 
ease of Swift v. Fitzhugh, [9 Porter, 67.] The court then said, 
* fraudis a question of law, though from the manner in which 
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cases are usually presented in court, it must, in general, be left to 
the jury to determine. But when the facts are clear and undis- 
puted, the question of fraud, or not, is a pure question of law.” 
[1 Bur. Rep. 395; 9 Johns. Rep. 337.] In the case of Ashurst v. 
Martin, [9 Porter 571,] this court said: « It is settled beyond con- 
troversy, that a debtor in failing circumstances, may convey all 
his property, in trust to be equally divided amongst his creditors, 
if the property be fairly and honestly devoted to this purpose, un- 
tramelled by onerous conditions upon the creditor, and without 
stipulating for any pecuniary benefit to himself, as the considera- 
tion on which the creditor shall be allowed to participate in the 
assignment.” In the same case, [p. 572,] it was further held « as 
well settled, that the debtor may give a preference to particular 
creditors, and declare that such may be paid their entire demand, 
&c.” And we may lay it down as equally unquestionable, that 
if a man think proper, he may sell his entire estate, real and per- 
sonal, at the same time, and to one individual; and such a con- 
tract, on its face, would not, necessarily, be fraudulent. Apply 
these principles to the contract before us, and on its face, it pur- 
ports to be an absolute sale of a certain quantity of land, 
all the grantor’s slaves, his horses, hogs and cattle, household 
furniture, pleasure carriage, plantation tools, and growing 
crop, for a certain consideration, which, if not fully adequate, is 
certainly not revolting for its inadequacy—and directs certain 
debts to the Montgomery branch bank, and to certain individu- 
als to be paid, the balance to be secured by notes, payable to him- 
self, for certain sums annually. The contract does not show that 
the grantor owes any other debts, consequently, there is nothing 
to render it improper, that the balance of the consideration money 
should be paid to himself. On its face, it is a plain bargain and 
sale of property; and as regards land, and some other descriptions 
of property, it does not appear to be all the grantor owned—nor 
does it show, of itself, that the interest of any one, was either in- 
jured, ar intended to be injured; consequently there is nothing in 
the contract itself, to authorise the conclusion that it was intend- 
ed to defraud, delay, or hinder creditors. The counsel for the 
plaintiff, however, relies on the evidence of his judgment and sev- 
eral executions, as proving a pre-existing debt, and the further evi- 
dence that the vendor wasin failing or insolvent circumstances; and 
that the long credits given for the purchase money, with the other 
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circumstances attending the transaction, rendered the contract 
fraudulent and void, as against creditors, and that the court ought 
so to have considered it, and have wholly excluded the contract 
from the jury. But to have pursued such a course, the court 
must have passed on the credibility, as well as the weight of the 
evidence, tending to establish the facts, or conclusions insisted 
upon; they were not ascertained by the contract, and it was the 
peculiar province of the jury to determine, whether the testimo- 
ny was credible, and whether it was sufficient to establish such 
facts, as in connection with the written contract, to amount toa 
fraud upon the rights of creditors. Fraudis very often,indeed, most 
usually a mixed question of law and fact. Such was the case in 
the present instance, and the court below, did right in overruling 
the motion to exclude the written contract from the jury. 

3. The third assignment of errors charges, that the court be- 
low erred in admitting as evidence the deposition of Bull & Files; 
and also in admitting the evidence of the witness, Branch, under 
the circumstances, and after objection by the plaintiff. 

The deposition of Bull & Files, it will be recollected, was ob- 
jected to on the ground, that it went to prove that they had, at 
the claimant’s request, paid certain drafts and acceptances against 
John H. Walker, which drafts and acceptances were not intro- 
duced nor exhibited, nor their absence accounted for. So the 
evidence of Branch, a constable, was offered to prove payment of 
acertain sum of money by the claimant, on some judicial process 
against said John H. Walker; and his evidence was moved to 
to be excluded on the ground of immateriality, and that the pro- 
cess was not produced. 

The principle on which this evidence was sought to be exclud- 
ed, is, that you cannot prove the contents of any written contract, 
or instrument, by parol evidence, unless it is first proven to have 
been destroyed, or its absence is satisfactorily accounted for. 
This rule is doubtless salutary, and should be sustained whenever 
it applies—but there are many exceptions toit. In 1 Phillipson 
Evidence, 303, it is laid down that « The general rule, therefore, 
that the best evidence is to be produced, which the nature of the 
thing admits, is to be understood as applying to deeds and agree- 
ments, which form part of the issue, or which are material to the 
issue, &c.” 


In the case of Waring v. Warren, [1 Johns. Rep. 340,] it ap- 
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pears, on the trial, one Gilbert, who was a deputy sheriff, was 
sworn as a witness, and proved, that in 1798, by virtue of an 
execution, he took the goods, &c. of one Stephen Nocus, and 
sold them at auction, at which sale the plaintiff below became 
the purchaser of the goods, corresponding with the description of 
those claimed by the plaintiff, and which were specified ina pa- 
per produced by the witness. The witness, or sheriff, made a 
copy from the paper, which contained an account of the afticles 
purchased by the plaintiff, and a receipt, which was delivered to 
the plaintiff’ The witness was then asked what were the con- 
tents of that paper? The defendant’s counsel objected to the 
evidence, on the ground, that the plaintiff ought to produce the 
paper itself, or show it to be lost. The objection was overruled 
by the court, and the witness permitted to give evidence of what 
the paper contained. The case went to the Supreme Court of 
New-York, where it was held, it was not necessary to produce 
the paper; that it was sufficient for the plaintiff to shew, he had 
purchased the goods at auction; that it was a paper with which 
the defendant had nothing to do, and which the plaintiff was not 
bound to produce. 

In the case of Keene v. Meade, [3 Peters, 7 and 8,] a witness 
proved a payment of $250 for the plaintiff, and stated that the 
defendant made the entry on the plaintiff’s rough cash book him- 
self, writing his name at full length. The witness fully proved 
the payment of the money. but the defendant objected to such 
parol proof as written evidence of the payment existed and 
should be produced. Mr. Justice Thompson, in delivering the 
opinion of the court, remarked, among other things: “This ob- 
jection we think not well founded. The evidence of the advance 
made by the defendant himself under the circumstances stated, 
cannot be considered better evidence, within the sense and mean- 
ing of the rule on that subject, than proof of the actual payment.” 
Again, he remarked, « it cannot be laid down as a universal rule, 
that when written evidence of a fact exists, all parol evidence of 
the same fact must be excluded. Suppose the defendant had 
written a letter to the plaintiff, acknowledging the receipt of the 
money, it certainly could not be pretended, that the production of 
the letter would be indispensable, and exclude all parol evidence 
of the advance, and yet it would be written evidence.” 

In the case of the administrator of Wiggins v. administrator of 
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Pryor, [3 Porter 430,] this doctrine was fully recognized. In 
that case a witness in deposing to the payment of the amount of 
a note, spoke of a receipt having been given. It was objected, 
that parol evidence of the payment could net be given; that the 
receipt must be produced, or its absence accounted for. But 
this court held, that there was no error, and fuliy recognized the 
competency of the parol evidence of the payment. [See also, I 
Ala. Rep. N.S. 121.] 

It may be further remarked in regard to the competency of the 
parol testimony, referred to, that it went to establish the mere 
fact of the payments of money, in the respective cases, and not 
to prove the contents of the papers which were not in issue, nor 
material to the issue between the parties. This proof of payment 
too, was in discharge of so much of the consideration agreed to 
be given for the property—and it was, besides, in evidence, that 
the debts thus discharged, by the claimant, were so discharged by 
the directions of Walker, the grantor. 

With these views of the principles applicable to the plaintiff’s 
third assignment of errors, it cannot be sustained. 

4. The fourth assignment raises an objection to the competen- 
cy of the evidence of one May, a deputy sheriff, who proved that 
he had levied an execution on the property of Walker, which he 
produced, and proved the entries thereon were correct. The 
execution seems to have been given in evidence to prove a lien 
on the property of said Walker, but seems to have been unac- 
companied by any evidence of payment by the claimant, or any 
other proof to render it relevant; hence, its materiality cannot be 
perceived. 

5. The fifth assignment refers to a part of the bill of exceptions, 
which shews, that the counsel for the plaintiff called on George 
Walker, on his cross-examination, to state, in substance, whether, 
notwithstanding the witness and John H. Walker purported to 
be séturities only, in the note on which this judgment is founded, 
for J. B. Wilkins, the said John H. Walker had not. in fact, be- 
come the principal debtor, in consequence of the transfer of pro- 
perty, notes, &c., to the amount of about $20,000, to meet this 
and other debts, under an agreement entered into between said 
parties. 

The court excluded this evidence on the objection of the claim- 
ant, and we are unable to perétive its relevancy, or materiality. 

69 
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It was of no consequence as regarded the liability of John H. 
Walker, or his property, whether he was originally, or by subse- 
quent agreement, between himself and his co-makers of the note 
on which the judgment was obtained, a principal or security. 
As between himself and the plaintiff, he was equally bound, and 
his property was equally liable to satisfy the execution, whether 
he was, or had been principal or security. 

6. The sixth assignment is predicated on the refusal of the 
court, to exclude parol evidence, given by J. b. Wilkins, to prove 
the payment of a certain debt by claimant for said John He Wal- 
ker, on the ground that it was a judgment debt, in which Wilkins 
was principal, and said Walker and others securities. The prin- 
ciples laid down in reference to the third assignment, are equally 
applicable here—especially in connection with the proof, that all 
the debts paid by claimant for said John H. W alker, were so dis- 
charged by his directions. 

7. The seventh assignment refers to a part of the bill of excep- 
tions, which presents no point sufliciently intelligible to be distinct- 
ly comprehended. 

8. The eighth assignment of error brings in question the opin- 
ion of the court, in relation to the testimony of John H. Walker, 
the grantor of the property, which is the subject of controversy. 
The question propounded to said Walker was, whether in the 
contract between himself and said claimant, they intended to de- 
fraud the creditors of said Walker? To the admission of such 
testimony, the plaintiff objected—but the objection was overruled 
by the court, and the witness was permitted to say to the jury, 
“no fraud was intended in said contract; that such a thing was 
never thought of by either.” 

The general rule certainly is, that a witness can only depose 
to such facts as are within his own knowledge, and cannot be 
supposed to speak upon mere conjecture, or belief, however 
strong. It is true, there are exceptions, but the evidence inthe 
present case does not fall within any of them. A witness may 
be permitted to testify to his belief of the identity of a person; or 
that the hand-writing in question is, or is not, that of a particu- 
lar individual, provided he has any knowledge of the person or 
hand-writing. So, on questions of science, skill or trade, or 
others of a like kind, persons of skill may not only testify as to 
facts, but are permitted to givé their opinions in evidence. 
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{Greenl. on Ev. 488, 9, § 440.] But, in the evidence admitted 
by the court, no fact was stated, which, as it regarded the claim- 
ant, could possibly be within the knowledge of the witness. The 
evidence of the witness did not go to a fact within his knowledge, 
but to the intention of another man, which, however strongly he 
might be justified in believing to be as stated, he could not know; 
and the witness testified, not only to the intention, with which the 
claimant acted, but also, that such a thing as fraud in the transac- 
tion, had not been thought of by either ‘the claimant or himself. 
Weare, therefore, of opinion, that the court erred in ov erruling 
the plaintiff’s objection to this testimony. 

9. The next assignment alleges that the court erred in refusing 
to instruct the jury, as requested by the plaintiff, in the first in- 
structions moved, and in the contrary instructions given, as stated 
in the bill of exceptions. On reference to the bill of exceptions, 
it appears the court was requested to charge the jury, that if, un- 
der the terms of the written contract, there was no change of 
possession, and if no special circumstances were proved, to ex- 
plain why the possession did not accompany and follow the sale, 
and the said vendor was then insolvent—then, the failure to trans- 
fer the possession was conclusive evidence of fraud, as against 
the plaintiff in the execution, and the property liable to condem- 
nation. 

The court refused so to instruct the jury,,but charged them, 
«that the above was a circumstance only,*from which the jury 
might infer fraud, unless there were circumstances in evidence, 
which, in their opinion, were sufficient to outweigh this presump- 
tion, in which latter event, they should not so regard them.” 

The case of Hobbs v. Bibb, [2 Stewart 54,] decided by this 
court, some fourteen years ago, may be considered the leading 
case, as regards the law of this State, applicable to the question 
before us. Before that case,the question was unsettled, whether we 
should be governed by the arbitrary rule laid down by the Su- 
preme Court of.the United States, in the case of Hamilton v. 
Russell, that in the case of an absolute sale, possession remaining 
with the vendor, should amount to fraud per se; or that such 
possession remaining with the vendor, should only be considered 
prima facie evidence of fraud. In the case cited, however, after 

a full and careful examination of the English and American au- 
thorities, this court came to the conclusion, and adopted the rule, 
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that possession of personal property remaining with the vendor, 
after such absolute sale, should be presumptive evidence of fraud, 
but which presumption might be rebutted, or explained away by 
circumstances. In the case of Ayres v. Moore, fib. 336,] which 
came up for adjudication at the ensuing term, the court below 
charged the jury, “ that if they believed the consideration of the 
biil of sale was bona fide, and that it was recorded within six 
months after its execution, it was good and valid in law, though 
the negro remained in the possession of the vendor, J. B. M., 
previous to that time.” This court held the charge to be erron- 
eous, as being founded on two facts, “ not sufficient of themselves 
to constitute title and remove the presumption of fraud, arising 
from the possession remaining with the vendor.” This was say- 
ing, in eifect, that although the consideration might be perfectly 
fair, and in good faith, and although the bill of sale might be re- 
corded (which is not required by law)—-still, if the possession re- 
main with the vendor, the presumption of fraud attaches—some- 
thing more must be done to remove that presumption. What is 
suilicient to effectuate that object? We answer, let it be shewn, 
as in the case of Hobbs v. Bibb, that the property had been pur- 
chased for a fair and full consideration, truly paid; that the ne- 
groes remained with the vendor on hire, which was actually 
paid, and that the transaction was known publicly. Or, let it be 
shewn that it was impracticable, or extremely inconvenient, at the 
time of sale, to charfve the possession—some reasonable excuse, 
or satisfactory explanation at least, should be shewn, to rebut the 
legal presumption, that the right of property is with the possession 
of a personal chattel. 

In the case of Blocker, adm’r v. Burrus, [2 Ala. Rep. N. S. 
354,] the court below refused to charge, that possession remain- 
ing with the vendor, after an absolute sale, amounted to fraud 
per se, but charged the jury, “that if they believed from the evi- 
dence, that the transaction was upon fair and sufficient conside- 
ration. was bona fide, and not intended to hinder or delay credi- 
tors,” they must find for the vendee. This was saying, in effect, 
al] that was required by the rule, laid down in the case of Hobbs 
v. Bibb, though not in the same language; it was requiring the 
sale to have been fair, in good faith, upon adequate consideration, 
and all this accompanied by evidence, or circumstances, to rebut 
the presumption of any intention to hinder or delay creditors. 
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must have been such facts, or circumstances, as would satisfy a 
candid mind, that there was a reasonable excuse, for not having 
changed the possession of the property at the time of sale. No 
further, or more explicit charge was called for by the opposing 
counsel; the case was brought up, and this court affirmed the 
judgment of the court below. 

The question recurs—was the charge of the court below, in 
the case at bar, conformable to the principles thus established? 
The counsel for the plaintiff, adverting to the terms of the writ- 
ten contract, which was for an absolute sale, called on the court 
to instruct the jury, that, if there was no change of the possession 
of the property, and if no special circumstances were proved 
to explain why the possession did not accompany and follow the 
sale, and if they believed that the vendor was then insolvent, then 
the failure to transfer the possession was conclusive evidence of 
fraud as against the plaintiff in the execution. These instructions 
the court refused to give. and, as we think, in that refusal, erred. 
We have seen that the mere fact, of property remaininig in the 
possession of the vendor after an absolute sale, is prima facie evi- 
dence of fraud—this, of itself, unexplained, would be sufficient to 
authorise a verdict against the vendee. But, when with the facts 
of an absolute sale, and of the possession remaining unchanged, 
we connect the additional assumptions, that there were no circum- 
stances to explain why the possession did not accompany and 
follow the sale, and that the vendor was insolvent, we must consi- 
der the evidence of fraud conclusive. It is a well settled princi- 
ple, that the facts being ascertained, fraud is a question of law. 
Let us, then, test the question, by supposing the above facts as- 
certained by evidence, that this was an absolute sale; that the 
possession remained with the vendor; that he was insolvent, and 
that there were no special circumstances in evidence, to explain 
why the possession did not accompany and follow the sale: could 
we hesitate to say, that in legal contemplation, the evidence of 
‘fraud was conclusive? We think not, and therefore conclude, 
that the court below erred in refusing the instructions requested 
by the plaintiff. 

We deem it unnecessary to go into the remaining questions 
raised on the bill of exceptions, considering them sufficiently met 





ALABAMA. 


Evans’ v. Bolling. 








by the views already presented on the assignment of error, last 
noticed. 
Let the judgment of the court below be reversed and the cause 


remanded. 


COLLIER, C. J.—I had supposed Blocker v. Burruss, [2 
Ala. Rep. 354] was irreconcileable with Ayres v. Moore, and 
consequently, dissented from the conclusion which my brother at- 
tained. According to my understanding of it, it determined that 
the vendee of personal property might repel the presumption of 
fraud arising from the retention or possession by the vendor, by 
showing that the sale was bona fide, without any proof of special 
reasons why the possession did not follow it,and vest in the vendee. 
But I learn from my brotherOrmonp, that such was not the opinion 
of himself and our late learned associate. However much I 
might have been disposed to regard Blocker v. Burruss, as au- 
thoritative, even as understood by me, I feel it my duty to adopt 
the exposition of it which has been given in the opinion of the 
court ; and to add, that Iam pleased, that the very general terms 
in which the law was there laid down, has been restricted in the 
present case, so that neither the bench or bar may be misled in 


future. 
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1. The credit of a witness may be impeached after the publication of his testime 
ny, by articles of impeachment, upon the filing of which an order will be grant. 
ed, that the party be at liberty to examine witnesses as to the credut of the wit- 
ness whose testimony is impeached. Upon this examination, the only enquiry 
is, whether the witness is to be believed as a man of veracity, or not. No fact 
material to the issue can be enquired into; but if the witness, on his examina- 
tion, had stated a fact falsely, not in issue, it may be contradicted. The 44th 
rule of chancery practice, dispensing with the necessity of filing “ articles of 
impeachment,” does not vary the case—the examination must still be confined 
to the credit of the witness sought to be impeached. 
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2. The vefusal to continue a cause, cannot be reviewed on error, in chancery, any 
more than at law. . 

3. A party has no right to amend his bill in a matcrial point, after the cause is ripe 
for a hearing. 

4, An affidavit of the loss of a bond, so as to let in secondary evidence of its con- 
tents, may be made in the body of the bill, or by a separate affidavit. 

5, It is no ground for rescinding a contract for the sale of land, when it appeared 
that the vendee was put in possession of the land he intended to purchase, and 
the vendor intended to sell, although a part of the land was incorrectly describ. 
ed in the bond executed by the vendor for title; he being able and willing to 
correct the mistake, and to make title according to his contract. 

6. Acontract cannot be rescinded because the vendor had not title toa part of the 
Jand sold, when the contract was made, but which he obtained before any de, 
mand for title, or offer to rescind the contract by the vendee. 


Error to the Chancery Court at Eutaw. 


This was a bill filed by the plaintiff in error, to rescind a con- 
tract for the sale of land, upon the ground of fraud and misre- 
presentation. The complainant alledges that on the 1st of March 
1837, he purchased from the defendant, Bolling, eight hundred 
acres of land, which he describes by its designation at the land 
office, anda number of slaves: That a bond was executed by 
Bolling for title when the purchase money was paid; that the 
consideration recited in the title bond was fifteen thousand six 
hundred dollars, of which sum four thousand four hundred dol- 
lars was the price of the negroes: this sum was payable in four 
annual instalments, for which notes were executed, with one Ar- 
rington as surety. The three notes first falling due were trans- 
ferred by Bolling to one Earbee, by whom they were transferred 
to other persons. 

The complainant alledges the fraud to consist in the false re- 
presentation, by Bolling. that one of the tracts contained a valua- 
ble mill seat; that the bond for title omitted eighty acres of land 
sold to complainant, and to which Bolling had no title; that of 
the lands so sold and described in the title bond, there were three 
hundred and sixty acres to which Bolling had no title, and of 
which complainant never obtained possession ; that these lands 
were then and still remain in the possession of four other persons, 
who are named ; and that those lands constituted, with the sup- 
posed mill seat, a great and principal inducement to the purchase ; 
that complainant did not discover the fraud for some time, as he 
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did not wish to cultivate the land, and did not discover it until 
searching for the mill scat. 

The complainant further alledges, that the purchase of the land 
and slaves was not a joint purchase, but that the price of the 
slaves was included with the purchase of the Jand, for conveni- 
ence only, and that after the purchase was agreed on, some corn, 
fodder, hogs, bacon, &c. were thrown in by Bolling ; that after 
Earbee became the owner of the notes, he received from com- 
plainant the slaves, and credited two of the notes by the amount. 

That afier the discovery of the fraud, and by advice of coun- 
sel, he handed the bond for titles to the subscribing witness, and 
desired him to take it to the county clerk’s office, prove it, and 
have it recorded, which he did, and the bond, after being proved, 
was copied on the record book. That some time after he ap- 
plied for the bond, but after diligent search it could not be found, 
nor has he been able since to find it, and avers ‘that it is lost, and 
files with the bill a true copy taken from the records of the office, 
as the best evidence in his power to produce. The different per- 
sons who have become interested in the notes executed by com- 
plainants, are made parties. The bill prays a recision of the con- 
tract. 

Bolling answered the bill, and denies fully and unequivocally, 
all the fraud charged in the bill. He asserts that he was and still 
is the owner of all the land sold by him to complainant, and able 
to make title thereto, except eighty acres, which he knew he could 
procure when he made the sale, before he could be called on for 
the title, and has since procured. That the bond he executed for 
title, will, if produced and not altered, establish the fact, and he 
recites particularly the different tracts sold by him. That the 
land, slaves and other property were sold together, and constitut- 
ed one entire contract—and that he was not privy to, or consent- 
ing to the sale of the slaves by complainant to Earbee. That 
before the purchase complainant went on the land, which re- 
spondent correctly described to him by its metes and bounds. 
That in relation to the mill seat he merely informed the com- 
plainant that he had been told by a previous owner of one of the 
detached pieces, that it contained a mill seat, and propdsed to 
him to examine it, which he declined to do. That he made no 
representation which was not strictly true, and that the 
complainant well knew what land he was purchasing. That 
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complainant was in possession of, and resided on the land so sold 
during the years 1837 and 1838. He insists that the copy pro- 
duced is not a true copy of the original bond, but is spurious. 

Earbee answered the bill, and admits that he received the slaves 
from complainant, and credited the amount on the notes as stated 
in the bill. The answers ofthe other defendants are not impor- 
tant. 

S. F. Miller, the witness to the title bond, deposed that he wit- 
nessed a bond for title to lands executed by Bolling in March, 
1837.. Thatin January, 1838, at the request of Evans, the ob- 
ligee, he took the bond to the county clerk’s office of Sumter, to 
be recorded, made oath to its due execution before a deputy clerk, 
James Keene, and delivered it to him to be recorded, having a 
short time previously read it over, and thinks it certain that if any 
alteration had been made in it, he should have discovered it ; can 
not say whether the copy exhibited with the bill is a true copy, 
as he never compared it with the original. 

James Keene, a deputy clerk, states that he received from 
S. F. Miller, on the 29th January, 1838, a bond from Bolling 
to Evans for titles to land, which was proved by Miller and re- 
corded by him next day, and that the exhibit in the bill is a copy 
from the record, and thinks that after being recorded it was re- 
vised by him and another clerk. That the original remained in 
the office until complainant called for it, when it was handed to 
him, and thinks he put it in his bosom ; whether he carried it 
away with him or not, cannot say—has never seen it since. 

Stephens says he was a clerk in the office, but knows nothing 
of the title bond, or whether he assisted in revising it; but that if 
he did a true copy was made. 

R. H. Smith, Esq. testified that in July, 1838, Bolling called at 
his office and desired to see the title bond, saying that he believ- 
ed that in drawing the bond he had inserted the wrong numbers 
of land, and that if Evans was any part of a gentleman he would 
let him correct it, and insert the proper numbers. The copy was 
not then in the hands of Mr. Smith. 

Much other testimony was taken, which, from the view of the 
case taken by the court, is unimportant. 

Samuel H. Bolling, for defendant, testified that the land sold to 
complainant was correctly stated in the answer of the vendor. 
That he was the near neighbor of the vendee ; saw him in posses- 
70 








554 ALABAMA. 


Evans vy. Bolling. 


sion of the land so purchased, on which he made two crops.— 
Had frequent conversations with him about the land, in one of 
which a dispute arising between them about the lines of the tract, 
complainant on a piece of paper, described the lines of his tract, 
which agreed with the land the vendor alledged he sold to him. 
Other testimony was also adduced, which is sufficiently set forth 
in the opinion of the court. 

After the testimony of Bolling was published, the complainant 
made affidavit that he was surpr 
Bolling ; that it was untrue, and that he could prove facts show- 
ing its untruth, by proving that the witness had sworn differently 
about the same matter on other occasions, and also by the proof of 
other facts, show that the testimony of the witness was not true, 
and moved the court to continue the cause, to enable him to make 
this proof. This motion the court overruled, and also a motion 
made at the same time for leave to amend the bill, by alledging 
that J. H. Bolling, the vendor was insolvent. 

The chancellor then proceeded to the hearing of the cause, and 
dismissed the bill, from which decree this writ of error is prose- 
cuted. 


Tuornton and Sairn, for plaintiff in error—cited 1 Littell, 
359 ; Cox’s Dig. 135, 6; 1 B. & H. Dig. 156, sec. 13; 2 Bibb, 
5, 200, 556; 3 Cranch, 270; 4 Dess. 149; 1 Porter, 259; 3 
Porter, 125; 3 Bibb, 464, 539, 143; 6Cranch, 9, 24; 1 Pe- 
ters, 245; 1 Madd. C. P. 26,7; 1 Monroe, 239; 7 ib. 445-514; 
Litt. S. C. 358; 4 Munf. 254; 2 Sum. C. C. R. 316; Gress. Eq. 
Ev. 140-3. 


Harr, contra. 


ORMOND, J.—Some preliminary questions have been raised, 
which it will be proper to consider before proceeding to the in- 
vestigation of the merits of the case. 

It is the settled law of this State, that an application to continue 
a cause is addressed to the discretion of the primary court, and 
cannot be reviewed here. To evade the force of this rule, it is 
contended that the application made to the chancellor in this case, 
and refused by him, though in form an application for a continu- 
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ance, was, in effect, the exhibition of articles of impeachment a- 


gainst the witness, 8. H. Bolling. 

The proper mode of impeaching the credit of a witness, is by 
the exhibition of articles of impeachment. They may be exhibit- 
ed either before or after publication of the testimony, and on be- 
ing filed, an order will be granted that the party be at liberty to 
examine witnesses on general interrogatories, as to the credit of 
the person whose testimony is sought to be impeached. [Lube’s 
E. P. 99.] Upon this examination, no fact material to the matter 
in issue can be enquired into; but if the witness has voluntarily 
stated a fact, falsely, not in issue between the parties, it may be 
contradicted. [Wood v. Hammerton,9 Vesey, 145; Carlos v. 
Brook, 10 id. 49; White v. Fussell, 1 Ves. & B. 151; 2 id. 267, 
note ; Troup v. Sherwood, 3 J.C. C. 558.] 

The 44th rule of chancery practice, dispensing with the filing 
of articles of impeachment, and permitting the testimony of wit- 
nesses to be impeached by deposition in the usual mode, has no 
influence on this question. In either mode the examination must 
be confined to the credit of the witness sought to be impeached. 

The application, in this case was to continue the cause, that 
the complainant might prove, not that the witness was unworthy 
of credit as a man of veracity, or that he voluntarily swore falsely 
to any matter not in issue, but to prove, by the adduction of other 
testimony, and that too which the complainant must have known 
previously, that the facts sworn to by the witness, which were 
strictly within the issue, were untrue. This is never tolerated. 
Chancellor Kent says, « no art or stratagem can conduct the en- 
quiry to the forbidden ground of the maticr in issue.” The rea- 
son is, that if such examinations were permitted, they would be 
resorted to in every case, and would be endless. There is not 
the slightest ground for considering this application as the exhibi- 
tion of articles of impeachment. It is what it purports to be, a 
proposition to continue the cause to enable the party to adduce 
other testimony relating to the matter in issue, and the decision of 
the chancellor upon the application must be considered final. 

Incorporated in the same application was a request, to be per- 
mitted to amend the bill by charging that J. H. Bolling, the ven- 
dor, was insolvent. In Bryant v. Peters, [3 Ala. 170,] we consi- 
dered the question of the right ofa party to amend his bill, and it 
was then held, that he had the right to amend it any time before 
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depositions were taken, no replication being filed to the answer. 
Here, the application was made after depositions taken on both 
sides, and the cause ripe for a hearing, and was therefore proper- 
ly refused. In addition, it may be stated, that as the contract 
was impugned for fraud, it was unimportant whether Bolling was 
solvent or insolvent. 

We do not think it important whether the affidavit of the loss 
of the bond for title, so as to let in secondary evidence of its con- 
tents, was incorporated in the bill, or made upon a distinct and se- 
parate paper. The substance of the affidavit of loss is, that after 
diligent search it cannot be found in the clerk’s office, where it 
was deposited to be recorded, or among the private papers of 
complainant, and he has never been able to find the same. This 
is certainly open to the objection that it is very cautiously and 
guardedly drawn. It does not state the belief of the party that 
the paper is lost or destroyed, but that it cannot be found in two 
places which are named. From the view, however, which we 
take of the case, it is not necessary to pass on its sufficiency, and 
we will therefore proceed to the consideration of the merits of the 
case. 

The purpose ofthe bill is to rescind a contract entered into be- 
tween the complainant and the defendant, John H. Bolling, by 
which the latter sold to the former a tract of land of eight hun- 
dred acres, to a considerable portion of which the vendor, it is 
alledged, had no title or claim, but that the same was then owned 
by, and in the possession of other persons ; also, that eighty acres 
of the land so purchased, was designedly left out of the bond for 
title; also that the vendor fraudulently represented the land to be of 
better quality than it was,-and that it contained a mill seat, when 
in fact there was none upon it. That the land so purchased, ex- 
cept eighty acres, was described in a bond for title executed by 
the vendor ; that the bond is lost, and a copy, taken from a re- 
cord made of it in the county court clerk’s office of Sumter, is ap- 
pended to the bill as an exhibit. 

The answer of Bolling is a full and explicit denial of all the 
material allegations of the bill. He states that the complainant 
well knew the land he intended to purchase, and did in fact pur- 
chase, and was put in possession of. That the copy of the bond 
for title exhibited with the bill, is not a true copy of the original, 
and he gives a description of the land sold, by its designation at the 
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land office, the title to which was then and is now in him, except 
eighty acres, to which he admits he had no title when the land 
was sold, but knew that he could obtain it before he could be 
called on for title, and has in fact obtained it. 

The denial of the answer of all the supposed equity of the bill, 
brings the matter to a question of evidence—has the complainant 
proved his case, as required in a court of equity, so as to outweigh 
the denial of the answer ? 

The only proof offered by the complainant of the identity of 
the lands purchased by him, is the description of it contained in 
the bond for title. The original being alledged to be Jost, secon- 
dary evidence was offered of its contents. This consists in the 
proof of the subscribing witness ; that the original was executed 
in March, 1837, and that in January, 1838, at the request of com- 
plainant, he handed it to a deputy of the county clerk of Sumter 
to be recorded, and proved its execution. That at that time it 
was in the same condition as when executed ; no alteration hav- 
ing been made init. 

James Keene, the deputy clerk who received the bond, depo- 
ses that he recorded it, and that the record thus made is a correct 
copy of the original. He thinks it was revised by him and ano- 
ther deputy, Mr. Stephens. 

Stephens deposed that he had no recollection of the original, 
and could not say whether he had ever compared it with the re- 
cord made by Keene, and therefore could not say whether the 
record made by Keene was or was not a correct copy of the ori- 
ginal. Mr. Price Williams, the principal clerk, has never seen 
the original, and knows nothing of the correctness of the copy. 

In the case of an office copy of an instrument required by law 
to be recorded, which the proper officer certifies to be a true co- 
py of the original, the presumption of law, in the absence of proof 
to the contrary, is, that it is a true copy. The law casts on him 
the duty of being fully satisfied that the record which he has 
made is a faithful transcript of the original, and therefore his cer- 
tificate is prima facie evidence of that fact. This bond was not 
by law required to be recorded, and its registration was a mere 
unofficial act, deriving no aid from the fact that it was made in 
the office of the county clerk. 

The admission of secondary evidence, of the contents of an in- 
strument alledged to be lost, is submitted to from the necessity 
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of the case ; but in the admission of such testimony, care should 
be taken that the party -who is not in fault be not injured by the 
admission of proof rendered necessary by the negligence or mis- 
fortune of his adversary. In acase like the present, where the 


party against whom the secondary evidence is offered, is not in 
fault, and especially when he swears that the paper offered as a 
copy is not a correct copy of the original, ihe evidence ought to 
be such as not to leave a reasonable doubt of its correctness ; it 
ought to be such that the mind of the court or jury may repose on 
it with safety. 

It is very clear that the only correct mode of ascertaining the 
correctness of a copy, is by the aid of another person, to compare 
it with the original; and indeed the beoks always speak of an ea- 
amined copy as evidence, where the original cannot be produc- 
ed. [Philips Ev. 457.] This was especially necessary in this 
case, where the important and debated portion of the deed, con- 
sisted of a list of separate tracis oi land, which in copying, 
would furnish the transcriber no aid from the context. In the 
copy furnished, we find the south east quarter of section eleven, 
as one of the tracts sold, whilst the vendor in his answer, insists 
that it was the south wesé quarter of the same section. How 
easy it would be for a mistake of this kind to occur, every one 
will perceive. itis true, the clerk who transcribed it on the re- 
cord book, says it is a correct copy of the original, but when 
asked whether the copy was compared with the original, he does 
not say positively that it was, but he thinks he compared it with 
Mr. Stephens. When Stephens is enquired of, he has no recol- 
lection of ever having seen the original, he knows nothing of any 
such comparion. As therefore the only test of the truth of the copy 
rests upon the fact that it was compared with the original, and as 
thereis no proof bui the beliei,or conjecture, of the witness,that such 
examination was made, it would seem to follow that the correct- 
ness of the copy was not made out beyond a reasonable doubt. 

In Taylor v. Riggs, [i Peters, 660,] a witness, in proving the 
contents of a written instrument, had sworn to what was his im- 
pression and belief of its contents. In reference to which, C. J. 
Marshall says, « when a written contract is to be proved, not by 
itself, but by parol testimony, no vague, uncertain recollections 
concerning its stipulations, ought to supply the place of the writ- 
ten instrument itself. The substance of the agreement ought to 
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be proved satisfactorily, and if that cannot be done, the party is 
in the condition of every other suitor in court, who makes a claim 
which he cannot support.” In this case, it is true, the supposed 
copy is in writing, but its validity, as a copy, depends upon its 
having been compared with the original, about which the wit- 
ness is not able to state any thing with certainty. To the same 
effect are the remarks of Mr. Justice Story, in the United States 
v. Britton, [2 Mason, 468.] 

We do not consider the testimony of Mr. Smith as affording 
any aid in establishing the correctness of the copy. It is evident 
that the vendor had been informed that the complainant had a 
copy of the bond, which did not correspond with his own state- 
ment of the lands he had sold, for which reason he desired to see 
it. The utmost effect that can be ascribed to his language dur- 
ing the conversation with Mr. Smith, is an admission that there 
might be a mistake, which, if it existed, he was willing to correct. 
It is proper ame to state, that the objection of the chancellor, that 
the exhibit is the c -opy of a copy: is technically correct; this ob- 
jection “chal r, could be removed by the production of the re- 
cord book from which the copy was made. 

If the copy was shewn to be : a true transcript of the original 
bond, it would have the same weight, as evidence, as the original, 
and would doubtless outweigh the denial of the answer. But as 
its correctness as a copy, resis on the mere belief, or opinion, of 
the witness Keene, it is not sufficiently established against the 
positive denial of the answer; the rule being that the denial of the 
answer can be countervailed cae by the oaths of two witnesses, 
or by that of one with corroborating circumstances. 

We are unable, however, to perceive that the case would be 
varied, if it were conclusively shewn that the copy was a literal 
transcript of the original bond. The true question is, what lands 
did Bolling sell, and the complainant purchase? And was Bol- 
ling able to make title ? 

The bill is exceedingly obscure on this important point, and it 
is only by inference that it can be ascertained from it, that the 
complainant supposed he was purchasing, and did purchase, from 
Bolling, the lands described in the exhibit to the bill, and eighty 
acres in addition, which he does not attempt to describe. The 
answer positively denies the sale of the two hundred and eighty 
acres described in the exhibit, to which the vendor had no title, 
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and describes each particular parcel of the eight hundred acres, 
which he alleges the complainant purchased and was put into 
possession of. The answer is supported in every particular by 
the deposition of Sam. H. Bolling. The witness was the near 
neighbor of complainant, knew the land and .saw him in posses- 
sion; had repeated conversations with him about it, in one of 
which he described the lands he had purchased, which corres- 
ponded with the land as decribed by the defendant in his answer, 
and that he made two crops on the land. In one of these conver- 
sations he told witness, that he intended to clear on the east half 
of the south west quarter of section 23, as it was better land than 
he expected to find it; yet this piece of land is not on the exhibit 
filed with the bill, nor a part of the land which the complainant 
alleges he purchased, but is a part of the land described in the 
answer. 

The testimony of this witness has been assailed as improbable, 
but we can sce nothing unreasonable or improbable in it; on the 
contrary, it is a material and probable account of an occurrence 
which frequently takes place between neighbors owning or living 
on adjoining tracts of land. But the testimony of this witness 
is strongly corroborated by the internal evidence arising from 
the facts as stated in the bill, and shown by the testimony. That 
one man should attempt to practice a fraud on another by selling 
to him, ona credit of four years, a large tract of valuable land, 
one third part of which belonged to, and was in the possession 
of five other persons, is only less wonderful than that any one 
could be found on whom such a fraud could be practiced, and be 
in possession for a considerable space of time, without discovering 
the fraud. The land which the vendor alleges he sold, lies prin- 
cipally together, six hundred acres of it being in a body and form- 
ing an oblong square, with two detached eighty acre tracts, and 
is proved to be much more valuable than the Jand alleged to be 
sold; the land the complainant says he purchased, takes one quar- 
ter section from the main body and removes it half a mile, de- 
tached from all the rest of the land. 

Again, we find that when the complainant became dissatisfied 
with his purchase, and after Earbee had become the owner of 
three of the notes, his objection was not that the vendor had no 
title to the lands, but that the quality of the land had been misre- 
presented, and that one of the negroes was unsound. It does not 
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appear when this conversation, at which Bolling was present, 


took place; but it must have been some time after the purchase, 
as we learn from the testimony that in August or September, 
of the year he purchased, he was highly pleased with his bargain, 
and further, it shows that he had then examined the land. 

If, then, it was absolutely certain that the copy of the bond for 
title made by Keene was a correct transcript of the original, it 
would only establish a mistake, which as the vendor was willing 
and able to rectify, would be no ground for rescinding the con- 
tract, as it is perfectly clear from the answer and the proof, that 
the complainant obtained the lands he purchased, and that the 
vendor is able and willing to make title. 

The alleged misrepresentations as to the quality of the soil, 
and the existance of a mill seat on one of the detached pieces, is 
denied in the answer, and there is no proof that such representa- 
tions were made. ‘I'o prevent misapprehension, however, it is 
proper we should say that it would not vary the case if they 
were proved as alleged in the bill. The purchaser must judge 
for himself as to all matters which lie in opinion merely; asser- 
tions by the vendor of the value or quantity of an article open 
to the inspection of the buyer, should pass for nothing; and if the 
purchaser, supinely resting on the interested opinion of the 
owner of the article he is endeavoring to sell, should find himself 
deceived. he must pay the price of his own folly; he cannot be re- 
lieved in chancery. [Camp v. Camp, 2 Ala. 635, ’6.] 

We do not consider it important that the vendor had not the 
title to eighty acres of the land sold, at the time of the sale, as he 
was able to make the title at the time the answer was filed, hav- 
ing procured it as stated in his answer, before the first note fell 
due The question might have been very different, if a demand 
for title, and offer to rescind had been made before the vendor 
was in a condition to make title. 

The result of our examination is a conviction that the decree 
ef the chancellor, dismissing the bill, is correct, and it is therefore 
affirmed. 
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Ex varre, SANFORD. 


1. A writ of error will not lie to revise an order dissolving an injunction—the 
remedy in such case being by appeal under the act of 1836; and if a judgment 
of affirmance is rendered on certificate, against the plaintiff in error and his sure. 
ties, it will be regarded asa nullity, and may be set aside at the succeeding 
term, on motion of one of the sureties. 


This was a motion by a surety in a writ of error bond, to va- 
cate a judgment rendered at the last term on a certificate from 
the clerk of the circuit court of Mobile. The motion is founded 
on the affidavit of Sanford, the certificate on file, and the trans- 
cript from the record from the circuit court. From the affidavit 
it appears that Abijah Fisk, recovered a judgment in the circuit 
court, for tweniy-four hundred and twelve 32-100 dollars, against 
Thaddeus Santord, who filed a bill in chancery to enjoin the same, 
and together with John B. Hogan as his surety, executed an in- 
junction bond; at the spring term of the court of chancery, holden 
in 1842, the injunction was dissolved, and the bond with the or- 
der of dissolution was certified to the circuit court. That Thad- 
deus Sanford applied to James Sanford, the affiant, to join in a 
bond to review the order of dissolution, and that T. Sanford, 
Hogan and this affiant, thereupon entered into a bond for that 
purpose, before the clerk of the circuit court; but being advised 
that the matter could only be revised on appeal, the transcript was 
not removed to the Supreme Court, and the proceeding intended 
to be abandoned. The affiant further states, that the bond to 
which he has referred, is the only bond he executed with T. 
Sanford and Hogan, and on that he understands the judgment 
has been rendered. 

The certificate describes the case thus; « Abijah Fisk recover- 
ed a judgment against Thaddeus Sanford and John B. Hogan for 
the sum of twenty-four hundred and twelve 32-100 dollars, and 
six per cent damages, awarded by the court of chancery, for de- 
lay, &c. besides costs of suit:” it also states the term when the 
judgment was rendered, the date of the bond, &c. The trans- 
cript from the circuit court is nothing more than the certificate 





JUNE TERM, 1848. 








Ex parte, Sanford. 


of the register in chancery, embodying the order of dissolution 
and bond for an injunction; both of which agree with the affida- 
vit and certificate on which the judgment of this court was ren- 
dered. 


Darean, for the motion. 
G. Gotpruwaire, contra. 


COLLIER, C. J.—In Russell, et al. v. Peirce, [7 Porter’s 
Rep. 276,] we decided, that an order dissolving an injunction 
could not be revised on writ of error but the only mode of bring- 
ing it before this court, was by an appeal under the act of 1836, 
and under the influence of that opinion the writ of error sued out 
in that case was dismissed. If the facts now shown by the pa- 
pers before us, had been made known when the judgment on cer- 
tificate was asked, we should have refused to render it, on the 
ground of a want of jurisdiction: first, because the clerk of the 
circuit court, was not authorised to award a writ of error to re- 
view an order in chancery. Secondly, because the order com- 
plained of was not revisable on error. This being the case, is it 
competent now, at the term after the judgment of affirmance has 
been rendered, to vacate it? It has been said, that during the 
term the records are in the breast of the court, and may be amend- 
ed; but after the term,no amendment can be made, unless it be 
the correction of a clerical misprision. [Freeland v. Field, 6 
Call’s Rep. 12; Hall v. Williams, 1 Fairf. Rep. 278; State v. Cal- 
hoon, 1 Dev. & Bat. Rep. 374; Halley v. Baird, 1 H. & M. Rep. 
25; see also Hopkins v. Flynn, 7 Cow. Rep. 526.] But it has 
been repeatedly held, that where a judgment has been rendered 
in which the court had no jurisdiction, it is competent for the 
court, at a succeeding term, to state the facts on the record, and 
declare the invalidity of the judgment. Thus in Hammer v. Mc- 
Connell, [2 Ohio Rep. 32,] process issued against two and was 
served on one only, the declaration was against the party served, 
who alone pleaded, but the verdict and judgment was against 
both; the judgment was considered to be amendable at a subse- 
quent term, by striking out the name of the defendant, who was 
not before the court. In Hill v. West, [1 Binn. Rep. 486,] one 
of the two defendants died before judgment, judgment was enter- 
ed against both, and a writ of error was sued to a higher court, 
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where it was non-prossed; afterwards, upon error coram vobis, 
the death of one of the defendants was assigned for error, and an 
amendment was permitted, by entering a suggestion of the de- 
fendant’s death with the same effect as if done before judgment, 
[See also Rudesil v. Lesene, 2 Rep. Con. Ct. 58.] So inex parte 
Crenshaw, [15 Peters’ Rep. 119,] the Supreme Court of the U. 
States set aside a judgment which it had rendered at a preced- 
ing term, on the ground, that the defendant in error had not been 
served with a citation, and did not appear. 

In the present case, we cannot regard the form of the certifi- 
cate as interposing an obstacle to the allowance of the motion. 
Its form is unusual and would lead to the conclusion that the judg- 
ment at law had been injoined, and of course all errors in the re- 
cord of that case, either impliedly or expressly released. Besides, 
it indicates that the writ of error was intended to bring up the 
order of dissolution, or final decree, (had one been rendered) from 
what is recited in it of the « six per cent. damages for delay, &c.” 
From all the papers which have been laid before us, we think it 
sufficiently apparent, that this court had no jurisdiction of the case 
to which the certificate refers, in the manner in which it was 
sought to be reviewed. The judgment of affirmance is conse- 
quently set aside and for nothing held. 


WEAVER, uss, &c. v. TRAYLOR. 


1. Evidence is not admissible to prove declarations of his interest, in the matter of 
controversy, previously made by a witness, unless he has been examined, as to 
such declarations, and had the opportunity of admitting, denying, or explaining 
such declarations. 


Error to the Circuit Court of Perry county. 


This was an action of assumpsit, brought by the plaintiffagainst 
the defendant in the circuit court of Perry. On the trial, a bill 
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of exceptions was taken, which sets forth, that the plaintiff intro- 
duced the deposition of Allen E. Laughridge; which was read to 
the jury. The defendant sought to impeach the credibility of 
this witness, by proposing to prove certain declarations previous- 
ly made to the defendant, pending the action. The declarations 
proposed to be given in evidence, were to the effect, that the 
witness Laughridge, claimed an interest inthe demand, to reco- 
ver which the action was instituted; that he said to the defendant 
during the fall term, 1842, if the plaintiff recovered a judgment, 
he said Laughridge would contend for his part of it; the deposi- 
tion of said witness was taken in December afterwards. At the 
taking of the deposition of the witness, the defendant was repre- 
sented by counsel, who cross-examined said witness, and though 
said counsel excepted to certain portions of the testimony; the 
exceptions had no reference to any supposed interest of the wit- 
ness in the matter in controversy, and no questions were pro- 
pounded to the witness touching his interest; nor did it appear 
that any questions were propounded to said witness, on his said 
examination, relating to any declarations made by him, said wit- 
ness, respecting this action, or the claim on which it was founded, 
nor any claim or interest, asserted by said witness, at any time 
to any portion of the demand sued for. To the defendant's pro- 
position to give in evidence the declarations of said witness, as 
referred to above, the plaintiff objected, but the objection was 
overruled, and those declarations of the witness permitted to go 
to jury—the plaintiff excepted to the opinion of the court; and 
now assigns for error, 

1. Permitting the credibility of the witness Laughridge, to be 
impeached, by permitting testimony as to his declarations, with- 
out first interrogating him as to those declarations. 

2. The matters disclosed by the bill of exceptions. 


Wm. Hvenyrer, for the plaintiff in error. 
G. W. Gayte, contra. 


CLAY, J.—But one question arises under the assignment of 
errors. That question is, whether it was proper to permit evi- 
dence to go to the jury, to impeach the credibility of the witness, 
Laughridge, on account of declarations of his interest in the mat- 
ter in controversy, made before his deposition was taken? The 
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general rule is, “ that, whenever the credit of a witness is to be 
impeached, by proofof.any thing he has said, or declared, or 
done in relation to the cause, he is first to be asked, upon cross- 
examination, whether he has said or declared, or done that, which 
is intended to be proved.” If the witness admits the declarations 
or acts, he has it in his power to explain, or give the reasons 
which go in exculpation of his conduct, and the whole matter is 
brought fairly before the court. If he deny the declarations or 
acts imputed to him, then witnesses may be called to contradict 
him. This rule is extended so far, that « although the fact to be 
adduced, in order to impeach the winess’s testimony, be not dis- 
covered until after the conclusion of the cross-examination, the 
rule still holds; and evidence cannot be given, for the purpose of 
thus impeaching his testimony, without previous examination of 
the witness, even although the witness should have departed the 
court, and cannot be brought back, after the discovery has been 
made.” [See 3 Starkie’s Ev. 1753,’4°6.] This rule is equally 
necessary to protect the witness from unjust aspersion, and to 


protect the interest oi the party who relies on his testimony. 


The rule laid down has received the sanction of this court on 
more than one occasion. Inthe case of Lewis v. Post & Main, 
rl Ala. Rep. N.S. 65,] it was ruled, that when sa witness, on 
cross-examination, is asked whether he has not made other state- 
ments than those sworn to, he may inquire as to the particular 
time or statement, to which the cross-examination relates, and if 
the informationis not given, he ought not to be compelled toanswer. 

See the State v. Marler, 2 Ala. Rep. N.S. 43, and 2 Brod. and 
Bing. 310.] 

In this case, the bill of exceptions shews, that the defendant 
was represented by counsel when the deposition was taken, who 
cross-examined the witness, but propounded no question in rela- 
tion to any previous declaration of the witness, about his interest 
in the matter of controversy. If he had done so, the witness 
might have explained satisfactorily, or he might have been able 
to show, that although once interested he had ceased to be so; 
then the defendant might have introduced testimony to contradict 
the witness, if in his power. 

This view of the authorities applicable to the subject, brings 
us to the conclusion, that the court below erred in admitting 
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proof of the declarations of interest, previously made by the 
ness. 
Let the judgment be reversed and the cause remanded. 


CHANDLER v. FAULKNER ann FAULKNER. 


1, When a garnishee discharges a judgment rendered against him, if the creditor 
should afterwards attempt to enforce the collection of the original debt by exe. 
cution, the court out of which it issued, would on motion, direct satisfaction of 
the judgment, so far as it was discharged by the payment of the judgment ren- 
dered against the garnishee; and therefore, a biil in chancery would not lie for 

! 


that purpose, unless other facts were alleged, which would give the court of 
chancery jurisdiction. 


Apreau from the Chancery Court of Chambers. 


This was a bill filed by the plaintiff in error, to enjoin the de- 
fendants in error, from collecting a sum of money by execution, 
which the bill alleges the plaintiif had been compelled to pay by a 
judgment against him as a garnishee. 

The chancellor dismissed the bill, on the ground that relief 
could be had by swpersedeas and motion in the court out of which 
the execution issued. 

Peck and Cxiarke, for the plaintiff in error. 


ORMOND, J.—The case of Lockhart v. McElroy, [4 Ala. 
Rep. 572.] is in point, to show that this bill cannot be sustained. 
There is no allegation of facts to authorize the interposition of a 
court of chancery, but it is in effect merely an application to have 
satisfaction entered on the judgment of the defendant in error, so 
far as it is discharged by the payment of the judgment rendered 
against the plaintiff in error, as garnishee. This, the court out of 
which the execution issued, can direct to be done, on motion, and 
it cannot therefore be tolerated, that resort should be had toa 
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court of chancery, when the court of law, can ‘afford*equally as 
efficient relief, and in a mode much more prompt, expeditious 
and cheap. The decree of the chancellor, must therefore be af- 
firmed. 


NEAL v. SMITH. 


1. The indorsee of a promissory note sued the guarantor thereof, upon a guaranty 
made simultaneously therewith, by a person not a party to the note, in the fol- 
lowing words: “ For value received, [ guarantee the payment of the within 
note, after legal course and process against the maker S. Farley:’ Held, that 
the action was maintainable. 


Wrir of Error to the Circuit Court of Lowndes. 


This was an action of assumpsit, by the plaintiff in error, 
against the defendant. The defendant pleaded, 1. Non-assump- 
sit. 2. The promissory note and guaranty described in the de- 
claration have been materially altered without his consent, and 
are therefore not his acts, which last plea he verified by oath. 
On the trial, the plaintiff excepted to the ruling of the court. 
From the bill of exceptions, it appears that the plaintiff read as 
evidence, the promissory note with its endorsements, as follows, 
viz: “$2000—On the first day of January, 1842, 1 promise to 
pay Reuben Lanier, or order, two thousand dollars, with interest 
from the 14th of April next, for value received, 24th March, 1840. 

Stewart Fartey.” 

« Pay the within to James Neal, or order, May 8th, 1840. 

R. Lanier.” 

«For value received, I guarantee the payment of the within 


note, after legal course and process against the maker, S. Far- 
ley. 


Joun N. Smirns.” 








JUNE TERM, 1843. 


Neal v. Smith. 





The plaintiff then proved the hand writing of the defendant, 
and that the maker of the note was dead; that the defendant was 
his administrator, and had reported his estate insolvent before the 
commencement of this suit. The defendant then proved that 
the guaranty signed by him, was made and delivered to R. Lanier, 
on the day the note was made, and before the payee indorsed it. 
Upon this evidence, the court instructed the jury, that the plain- 
tiff who was the payee’s indorsee, could not maintain an action 
in his own name, against the defendant, upon his guaranty; and 
if they were satisfied that the proof showed such to be the rela- 
tion of the parties, they should find a verdict for the defendant. The 
jury returned a verdict in conformity to the charge of the court, 
and a judgment was thereon rendered for the defendant. 





Bourne, for the plaintiff in error, argued, 1. The guaranty in 
its legal effect made the defendant liable as a joint promissor with 
the maker of the note, and the indorsement of the note gave a 
right of action to the plaintif? against the defendant. 2. If the 
defendant is not liable as a joint promissor, then he is liable on his 
contract of guaranty, to any one who might become the legal pro- 
prietor of the note. He cited 20 Johns. Rep. 365; 17 Wend. 
Rep. 214; 19 Id. 557, 202; 24 Id. 456; 1 Hill’s N. Y. Rep. 256. 


N. Cook, for the defendant, insisted, that the guaranty was a 
special contract between the guarantor and the payee of the note; 
was not assignable in itself and could not be transferred as an in- 
cident to the note, so as to give aright of action to the assignee 
in his own name; and cited Taylor v. Binney,7 Mass. Rep. 479; 
Lamourieux v. Hewit, 5 Wend. Rep. 307. 


COLLIER, C. J.—The only question presented is, whether 
the plaintiff is entited to maintain an action in his own name 
against the defendant? It is insisted, that the guaranty although 
made simultaneously with the note, does not enure to the payee 
alone; as it is not made in favor of any one eo nomine, it passes 
to any subsequent holder of the note, and is in fact a promise to 
him, on which he may bring a suit. On the part of the defendant 
it is argued, that the contract was made with the payee, although 
his name is not expressed; that it does not follow an assignment 
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of the note so as to vest a legal right in the indorsee, as against 
the guarantor, and is not initsclf negotiable by the law merchang, 
or assignable under our statute. 

In Lamourieux v. Hewit, [5 Wend. 307,] the question was, 
whether a subsequent holder of a promissory note, could sue in 
his own name or on 2 warranty indorsed thereon in these words: 
« ] warrant the collection of the within note for value received,” 
which accompanied a transfer made to Tuttle, a prior party. 
The judge who delivered the opinion of the court said, «I am of 
opinion that an action cannot be maintained on the guaranty in 
the name of the present plaintiff! The defendant was liable upon 
his guaranty, not as an indorser of negotiable paper, but as the 
party toa special contract, which might have been written on a 
separate piece of paper, as well as on the back of the note. The 
contract was made with Tuttle, and any action upon it must be 
in the name of ‘Tuttle. Promissory notes are negotiable only by 
Virtue of the statute; but this negotiable quality is not extended to 
any other instrument relating to the note.” And it has been said 
that a special cuaranty arising on a credit is not negotiable, and 
that a guaranty does not partake of the quality of the note on 
which it is indorsed, so as to pass and vest the legal interest in the 
holder, even though the latter should be payable to bearer. [Dean 
v. Hall; 17 Wend. Rep. 218.) 

In Hough v. Gray, [19 Wend. Rep. 202,] the defendant simul- 
taneously with the making of the note indorsed a guaranty there- 
onas follows: «This may certify that I guarantee the payment 
of the within note, dated 7th January, 1834.” The consideration 
of the note was property sold by the payee to the maker, for which 
the former refused to give credit to the latter, unless the guaran- 
tor became his surety. Under these circumstances, the court 
considered the defendant as a co-maker; and held, that he was 
properly sued as such; but intimated that if his ndorsement had 
been in blank, he would have been entitled to the privilege of an 
indorser. [See also Dean v. Hall, 17 Wend. Rep. 214, and cases 
there cited. But see Jordan v. Garnett, 3 Ala. Rep. N.S. 610; 
Milton v. DeYampert, Id. 648.] 

In Watson's ex’rs, v. McLaren, [19 Wend. Rep. 557,] the de- 
claration alleged, that the plaintiff was the owner and holder of a 
promissory note, particularly described; that on the day of its 
date for a valuable consideration received of the plaintiff, the de- 
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fendant made and subscribed an instrument in writing (which is 
set out literally.) This instrument describes the note, and isa 
general guaranty of its payment. The defendant moved for a 
non-suit for the following, among’ other reasons. 1. That the 
guaranty being a separate and distinct instrument, was not nego- 
tiable, and consequently an action thereon could not be maintain- 
ed in the name of the plaintiff, who was not the payee. 2. That 
the guaranty was void, xo promise being named therein; or if not 
void for that cause, it was not proved that the contract of guaran- 
ty was made with the plaintiff. 8. That the guaranty was void 
for want of a considcration expressed; that the words «for value 
received” do not import or show any consideration; that they are 
merely descriptive of the note referred to. 

In respect to these objections, it was held, 1. That a separate 
guaranty of a negotiable note or bill, does not, like an acceptance, 
or indorsement, run with its principal, but must end where it be- 
gan, like a bond or other chose in action; the suit therefore should 
have been brought in the name of the party in whose favor the 
contract was directly made. 2. The obvious intent of one who 
makes a general guaranty in which the name of no promisee is 
expressed, is to indemniiy any man of the whole community, 
who should advance money on the credit of the note, and espe- 
cially on the credit of the guaranty. By making a guaranty 
with the intent that the makers of the note should obtain money 
upon it, from any person that they pleased, the guarantor made 
them his agents to goin person, er by any other, and upon pro- 
curing the money, the promise is deemed in legal effect, to have 
been made to him who advances it. The guaranty was first a 


proposition to all the world, made on valuable consideration; and 


on its acceptance the contract became complete, and*may be 
made good by averment. The intent is the question; and the 
promise may be shown by extrinsic proof. [ce also Phillips v. 
Bateman, 10 East’s Rep. 355; Watson v. Dodson, 3 Car. & P. 
Rep. 162; Gazelee J. Bradley v. Cary, 8 Greenl. Rep. 234; Brown 
v. Gilman, 13 Mass. Rep. 158; Douglass v. Wilkeson, 6 Wend. 
Rep. 637.] 3. That the words, « for value received” sufficient- 
ly express a consideration for the defendant’s promise. 

Where a note payable to A H C, or bearer, by C C P, was 
some days after its date, for a sufficient consideration, received of 
B F §, indorsed by T B, by which he guaranteed « the payment 
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and collection of the within note to him or bearer;” the court held, 
that the guaranty amounted to an absolute promise to pay the 
note, if the maker fails at the day. It is a new note for the pay- 
ment of the money, and as it is made payable to 8, or bearer, it 
is negotiable. [Ketchell v. Burns, 24 Wend. Rep. 456.] The 
court distinguished that case from Lamourieux v. Hewit, supra; 
upon the ground that the guaranty in the former case, was an ab- 
solute promise; but in the latter, the terms employed, « 1 warrant 
the collection of the within note for value received,” imported a 
special agreement, that if the money could not be collected by the 
maker, the guarantor would pay it. [See 20 Johns. Rep. 365; 
6 Conn. Rep. 315; 7 Mass. Rep. 479; 8 Pick. Rep. 423; 1 and 2 
Ohio Rep. 499; Douthitt v. Hudson & Brockman,4 Ala. Rep.110. 
Curtis v. Smallman, 14 Wend. Rep. 231;] and in Luqueer v. Pros- 
ser, et al. 1 Hill’s N. Y. Rep. 256, the plaintiff, sued as.bearer 
of a joint and several promissory note, payable to Parsons or bear- 
er,made by E & A: E & A and Prosser were sued as makers, 
the latter having signed a writing indorsed on the note in these 
words: «For ‘value received I guarantee the payment of the 
within note, and waive notice of non-payment.” The court held, 
that the note and indorscment made but one instrument, and that 
the obligations of all the promisors were identical throughout ; 
that when the indorser says, «I guarantee the payment of the 
within note,” he promises the future holder as well as the payee. 
“ The authorities say rightly, he has done the same as if he had 
signed as surety. By reference, the guaranty becomes a part of 
the principal note. The guarantor becomes surety for the note, 
as it is payable to bearer, without declaring that he will engage 
to any other payee.” [See Cumpston v. McNair, 1 Wend. Rep. 
457.] ~ 

Chitty, in treating of a guaranty for the payment of a note or 
bill, remarks, that it is effectual only between the parties to it, 
and is “ not transferrable at law, in equity, or in bankruptcy,” and 
the action or proof upon it, must be on the special agreement, or 
the consideration which existed before, or passed at the time of 
the transfer. [Treatise on Bills, 9 Am. ed. 273.] Whether the 
learned author is speaking of a guaranty indorsed on the note or 
bill, or has reference to one written on a separate paper, he does 
not distinctly inform us, but we infer from all he says on the suk- 
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ject, that it is the latter he had in view. But the view which we 
take of the case makes this an immaterial inquiry. 

The guaranty is in its legal effect a general undertaking by the 
guarantor, that if suit is promptly brought against the maker of 
the note, and the money not collected, or if the maker was in- 
solvent, so as to render a resort to coercive measures unavailing, 
then he, (the guarantor) would pay it. He does not stipulate 
with the payee exclusively, but his promise is to the payee and 
every other person who shall subsequently become the legal hol- 
der ofthe paper. As no promisee is named in the guaranty, the 
obvious intention of the guarantor was, that it should enure 
to every person who should become the proprietor of the note, 
and be accessorial to it. This intention is clearly inferable from 
the nature of the engagement, and the terms employed. By 
failing to limit the guaranty to to the payee or other person, and 
engaging that the note should be paid, ifthe condition expressed 
was complied with, the contract of the guarantor is as unlimited 
as it respects the promisee, as if he had used the term holder, or 
bearer. But it is unnecessary to discuss this point at greater 
length, for the authorities cited, show that this is the correct view 
of the law. 

The question suggested by the case of Ketchell v. Burns, su 
pra, is, does the condition upon which the defendant’s promise 
was to become absolute, exempt it from the influence of the prin- 
ciple we have stated? In that case, the guaranty was to «B F 
S, or bearer;” the court held, that the bearer of the note might 
maintain an action against the guarantor, and said that in La- 
mourieux v. Hewit, the guaranty was a special agreement, and 
could not be sued on by any one else than him, in whose favor it 
first became operative. The undertaking in the latter case, though 
not in terms, is in its legal effect, identical with that on which the 
action in the case at bar is founded, and if that case is acknow- 
ledged to be authoritative, it is decisive of the present. [See 
Grannis & Co. v. Miller & Wilkins, 1 Ala. Rep. 471; Douthitt v. 
Hudson & Brockman, 4 Ala. Rep. N.S. 110.] 

In respect to a promissory note, it is said that under the law 
merchant, or as aided by the statute of Anne, it is essential that it 
should be payable at all events; and if it be not thus payable, it 
cannot be negotiated so as to invest the indorsee with a right of 
action in his own name. Without stopping to consider the law 
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on this’ point, it may be conceded to be as stated, without affecting, 
inany manner the question before us. The guaranty as we 
have seen is in favor of the holder of the note for the time being, 
who may be a different person, as often as the legal interest is 
transferred. We are not aware of any rule which would pre- 
vent any holder of the paper, from suing in his own name, on 
such a contract. The undertaking of the guarantor is quite as 
potent as if the term bearer” were used both by him and in the 
body of the note, and the authorities applicable to such a state 
of fact, are directly in point in the present case. 

A note payable to A B, or bearer, or to the bearer, is an origi- 
nal promise by the maker, to pay any person who shall become 
the bearer; it is therefore payable to any, and every person, who 
successively holds the note bona fide, not by virtue of any assign- 
ment of the promise, but by an original and direct promise, mov- 
ing from the maker to the bearer. [Bullard v. Bell, 1 Mason’s 
Rep. 252; Bank of Kentucky v. Wister and others, 2 Peters’ Rep. 
326; Chitty on Bills, 9 Am. ed, 178; Grant v. Vaughan, 3 Burr. 
Rep. 1522, e/ post; 1 Cranch’s Rep. 389, Appendix.] In Gorgier 
v. Mieville and another, [3 B & Cresw. Rep. 45,] the same rule 
was considered applicable to a bond, or a specialty. [See also 
3 Kent's Com. 59, Ist ed.] True,in Sayre v. Lucas, [2 Stewart 
Rep. 259,] it was decided by this court, under its old organiza- 
tion, that a specialty payable to A L, or bearer, was not trans- 
ferable by delivery, so as to authorise the bearer to sue upon it 
in his own name. In that case, the court were not unanimous, 
but the judgment was dissented from by two of the judges; and 
although it has not been expressly overruled, subsequent ad- 
judications lay down principles which are irreconcileable with it. 
Thus in Robinson v. Crenshaw, [2 Stewart & P. Rep. 276,] it 
was held, that a promissory note payable to bearer, was assigna- 
ble by delivery, so as to invest the assignee with a right of ac- 
tion; that its assignability did not depend upon our statute “ con- 
cerning the assignment of bonds, notes, &c., and for other pur- 
poses;” [Aik. Dig. 328,] but upon the contract of the maker, as 
expressed on the face of the paper. So in Carroll v. Meeks, [8 
Porter’s Rep. 228,] it was objected, that the bearer of a promisso- 
ry note payable to a person by name, or bearer, could not main- 
tain an action against the maker. This court thus answered the 
objection; « we deem it sufficient to say, that the note is an origi- 
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the bearer of it. The right therefore of the bearer to the action 
is the same which he would have had, if the word bearer had 
been omitted, and the note had been made payable to the plain- 
tiff eo nomine, instead of designating another payee. If such had 
been the case, the plaintiff’s right to sue, would have been un- 
doubted. ° 

We have thought it proper to consider the law thus at length, 
that it may be seen that the right of the bearer of paper to 
sue upon a writing to which he was not originally a party, is not 
influenced by the principles of commercial law, or dependent 
upon a statute; but arises out of the common law operating upon 
the terms in which a party has undertaken the performance of 
a duty. This being the case, it would seem necessarily to follow, 
that it was immaterial whether the contract was evidenced by a 
bond, note, or other form of security, or whether the promise was 
absolute or conditional in its inception. Whenever the condition 
was performed, the duty would become absolute in favor of the 
promisee, who was designated; or it would enure to any one who 
might become the bearer in virtue of the agreement of the pro- 
missor. We have already said that the case before us, is analo- 
gous in principle, to the case of a note payable to bearer, and as 
it would be competent for the bearer to sue in his own name, un- 
der such circumstances, the holder may maintain an action by 
showing that he is the legal proprietor of the note. The conse- 
quence is, that the circuit court erred in the charge to the jury; 
its judgment is therefure reversed and the cause remanded. 

In illustrating this case by reference to a note or writing for 
the payment of money to the bearer, we have considered the right 
and the remedy as it existed at common law. We make this re- 
mark lest it may be supposed that the act of 1837, which de- 
clares that bonds, bills and notes payable to bearer, shall only be 
sued in the name of the payee or his indorsee, has been overlook- 
ed. This statute has no application to the case at bar. 





ALABAMA. 





Sorell and Adams, ex’rs, &c. v. Sorell. 





SORELL ann ADAMS, ex’rs, &c. v. SORELL. 


1. In a declaration upon a covenant, and performance necessary to be averred by 
the plaintiff, if the act to be performed involve a question of law, the quo modo 
must be pointed out; otherwise performance may be averred generally. 

2. The assignment of the breach in covenant must conform to the covenant of the 
defendant, as set out; the breach must not be for more than is coyenanted to be 
performed. 


Error to the County Court of Dallas. 


The plaintiffs brought an action of covenant, against the de- 
fendant, in the county court of Dallas, on articles of agreement 
between the testator of the plaintifis and the said defendant. The 
declaration sets forth an agreement, that the testator, in his life 
time, in consideration of $5,400, to be paid by the defendant in 
three annual instalments, on the first of March, in each of the 
three years ensuing the Ist of January, 1839, had demised, and 
to farm let, to said defendant, all of his said lands, improved, with 
certain exceptions; and that said testator had also, for the same 
consideration hired to said defendant all his negroes, (whose 
names are given) for the same term; and had also hired all testa- 
tor’s hogs and cattle, and stock of every kind for the same term; 
that testator also covenanted with said defendant for the quiet 
enjoyment of the premises for the term aforesaid; and that said 
defendant bound himself, &c., at the expiration of three years, 
from and after the first day of January next after the date of said 
covenant, to deliver all the negroes so hired from said testator, 
unless they should die, abscond, or be stolen, &c., said defendant 
also bound himself to deliver to said testator a certain quantity of 
corn, a certain number of pounds of fodder, six work horses, valu- 
ed, &c., also twenty-five head of stock hogs, also twenty-five head 
of stock cattle, §c. 

The declaration contains a general averment, that “the testa- 
tor in his life time, and the plaintiffs since his death, have well and 
truly performed and fulfilled all and singular the covenants and 
agreements, in the said articles of agreement mentioned, on the 
said testator’s part and behalf to be done and performed.” 





JUNE TERM, 1843. 
Sorell and Adams, ex’rs, &c. v. Sorell. 











The declaration further avers, that by said covenant, it be- 
came and was the duty of said defendant,to deliver to said testator, 
or the plaintiffs, his representatives, 1300 bushels ef corn, 25000 
pounds of fodder, six work horses, valued at $470—also seventy- 
five head of stock hogs—also, twenty-five head of cattle, &c.; and 
in the assignment of the breach avers, that the defendant had 
wholly failed and refused to deliver the said 1300 bushels of corn, 
the said 20,000 pounds of fodder, or the said six work horses, va- 
lued, &c., or the said seventy-five head of cattle, &c. 

To this declaration there was a demurrer, which was sustain- 
ed by the said county court, and that judgment is now assigned 
for error. 


W. Honrer, for the plaintiff in error. 


G. W. Gaye, contra. 


CLAY, J.—Two grounds are mainly relied on by the counsel 
for the defendant in error, in support of the judgment of the 
court below. 1. That the averment of the performance of 
covenants, on the part of the plaintiffs, is general, when. it 
should have been specia/. 2. That the breach is erroneously as- 
signed, so far as it alleges the non-performance of the defendant, 
in not delivering seventy-five head of cattle, when the covenant, 
as averred, was for the delivery of fventy-fire head of cattle. 

In regard to the first objection, it is clearly untenable. It is 
laid down in Chitty’s Pleadings, 116, 117, that if the plaintiff shew 
a certain and exact performance, it is frequently suflicient to state 
it in general terms, without averring particularly how he perform- 
ed, as on a promise to pay so much, as the plaintiff should expend 
for the officers of the army in such a suit—an averment that he 
spent so much is sufficient, without shewing for what officers in 
particular. Soa substantial performance, in some instances, is 
held sufficient, as when the condition was to enfeoff, a conveyance 
by lease and release, was held sufficient; and a condition to deliv- 
era will, was considered performed by delivering letters testa- 
mentary. In the case of Wright v. Tuttle, [4 Day, 313,] the plain- 
tiff averred, generally, that he had kept and performed all the 
covenants in the indenture, on his part to be performed, it was 
held, not only sufficient, hut the most proper form; and that the 
distinction was, that when the act involved in ita question of law, 
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viz: whether it was done as the law directed, the quo modo must 
be pointed out; but when it is a mere matter of fact, a general 
averment of performance is most proper. In the case at bar, the 
delivery of the property, to the defendant, was a mere matter of 
fact, and consequently, the general averment was sufficient. 

It is true, as maintained by the counsel for the defendant in er- 
ror, that the breach must agree with the thing to be done, or per- 
formed; and that when a plaintiff clearly assigns the breach of a 
covenant, which he has not set out, it would be bad. But, in the 
present case, the number of cattle delivered, and the number to 
be delivered, by the defendant, at the expiration of his term, is 
averred, in both instances to be twenty-five head—and the breach 
following immediately after the last averment, is for the non-de- 
livery of the said seventy-five head of cattle. The said seventy- 
five head evidently refers to the preceding averment; and, instead 
of being the fault of the pleader, is doubtless a merely clerical 
misprision, which we do not think should be regarded as a mate- 
rial error. 

Let the judgment be reversed, and the cause remanded. 


PRICE, ev au. v. PRICE. 


1. A life estate being conveyed by deed in certain slaves to husband and wife, and 
upon the death of the survivor, remainder to the heirs of the wife—Held, that as 
there were no words seeuring a separate estate to the wife, the legal effect of the 
deed was to create a life estate in the husband, with a contingent remainder to 
the heirs of the wife ; and that on the death of the wife before the destruction or 
termination of the particular estate, the remainder became vested in the heirs of 
the wife. 


Error to the Circuit Court of Jackson. 


Detinue, for certain slaves, by the plaintiffs against the defend- 
ant in error. 
Upon the trial, the plaintiffs read in evidence a deed, as follows: 
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Know all men by ene wnat that L, Richard Price, of War- 
ren county, State of Tennessce, for and in consideration of the na- 
tural love and affection I have for my daughter Polly Woods, 
have bargained and delivered to her a negro girl named Mary, 
and her child named Patty, with their increase, to have and to 
hold the said negro slaves during the natural life of my said daugh- 
ter Polly Woods and her husband Drury Woods, or the survi- 
vor of them, and at the death of said Polly and Drury Woods, 
the said negro slaves, with their increase, to be returned and de- 
livered to the right and legal heir or heirs of the said Polly Woods, 
it being the intention of this instrument to convey a life estate in 
said slaves to my said daughter and soninlaw. And I do here- 
by warrant and defend the said negro slaves to the said Polly 
and Drury Woods, from the claim of all persons whatsoever.— 
In witness whereof, I have hereunto set my hand and seal, this 
4th day of April, 1810. 





Ricuarp Price, (Seal.) 
Plaintiffs then proved that the negroes sued for were the chil- 
dren of the slave Mary, mentioned in the deed of gift; that Dru- 


ry Woods and his wife were both dead, without issue, he having 
survived her, and that they were the heirs at law. 

The court charged the j jury that the deed of gift vested the ab- 
solute property in the slaves in Drury Woods ; “that the plaintiffs 
could claim nothing in virtue of the remainder ; but that upon the 
death of Drury Woods, they descended to his heirs at law. 

The charge of the court is assigned for error. 


Rosinson, for plaintiffin error. The gift of the wife is inope- 
rative, as it is not to her sole and separate use, and therefore vest- 
ed in the husband. The remainder therefore, to the heirs of the 
wife was good, and did not unite with the life estate so as to give 
him the fee. 

If the wife took an estate jointly with her husband for life, the 
remainder to the heirs of the wife alone, the remainder will not 
vest in the tenants for life, as the remaindermen do not claim as 
heirs to both tenants for life. [4 Cruise, title 32, ch. 22, sec. 13, 
14,15; 4 Kent’s Com. 221.] 

The rule in Shelly’s case not applicable to this country ; but 
if applicable at all, not to personal property. 
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S. Parsons, contra—Referred to and relied on the rule in Shel- 
ly’s case as decisive of the case, within the precise terms of which, 
he contended, this case came. That the word « heirs” was to 
have its legal signification, unless clearly controlled by the ac- 
companying words, which was not the fact here. [He cited Doe 
v. Fonnereau, Douglass, 505, note; 8 Yerger, 9 to 26 ; 9 ib. 209.) 


ORMOND, J.—The gift of the slaves in controversy in this 
case, is to Polly Woods, « to have and to hold said negro slaves 
during her natural life, and that of her present husband, Drury 
Woods, or the survivor of them; and at the death of the said Pol- 
ly and Drury Woods, the said negro slaves, with their increase, 
are to be returned and delivered to the right and legal heirs of 
Polly Woods ; It being the intention of this instrument to con- 
vey alife estate in said negroes to my daughter and son-in-law.” 

Drary Woods and his wife have both departed this life, with- 
out issue, he being the survivor, and the question to be determin- 
ed is, what estate did Drury Woods take under the deed ? 

It is impossible to doubt that it was the intention of the donor 
to give to the husband and wife a life estate only in the slaves, 
and that on the death of the survivor they were to go to the heirs 
of the wife ; and the only question is, whether there is any rule of 
Jaw which will thwart this intention, and give the husband the 
entire interest in the slaves. 

The obstacle to carrying into effect the intention of the donor 
is, by the counsel for the defendant in error, supposed to result 
from the use of the word /eirs, in the remainder over ; the legal 
effect of which he insists is, to convert the life estate of the ances- 
tor into the absolute title to the slaves. 

The rule of law relied on is an ancient canon of the common 
law, known as the rule in Shelly’s case. [1 Rep. 93.] _« Where 
the ancestor, by any gilt or conveyance, takes an estate of free- 
hold, and in the same giit or conveyance an estate is limited either 
mediately or immediately to his heirs in fee or in tail, the terms 
heirs are words of limitation and not words of purchase.” The 
effect produced by the rule is, that in all cases coming within its 
influence, the remainder is merged in the particular estate, whieh 
is thereby enlarged or expanded into an estate in fee or in tail, so 
as to permit those in remainder to take either as heirs general, or 
as heirs of the body of the first taker, which they could not do if 
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the ancestor took only an estate for life. When, however, it is 
apparent that the words « heirs” or « heirs of the body” are used 
as descriptive of individuals and not of the general line of heirs, 
they are considered wogds of purchase; that is, they indicate 
the object, and limit the scope of the gift; and although those to 
whom the gift is thus secured may be heirs of the first taker, they 
do not take as heirs, but directly from the donor, and therefore 
take by purchase. 

What shall be a sufficient indication of this intention, so as to 
render the rule inoperative. is a point of no small difficulty, and 
has given rise to more controversy than any other question in our 
law. It appears, however, to be settled, that the word heirs, or 
heirs of the body, when used alone and without explanation, are 
always considered as words of limitation, and not words of pur- 
chase—that if it appears that by the term heirs, the donor meant 
the general line of descent from the ancestor, the rule will prevail, 
no matter how strong the intention may appear to make them take 
as purchasers. In Jones v. Morgan, [1 Bro. C. 220,] Lord Thur- 
low gives the reason, “ that if the donor meant that every other 
person who should be heir should take, he meant what the law 
would not suffer him to do, to make the heir take as purchaser.” 
The learning on this subject has been exhausted by Mr. Fearn, 
in his work on Remainders. [See also the recent work of Hayes 
on Limitation, and the tables constructed by him, in which the 
leading authorities are collated and contrasted. Law Library, 
vol. 7; also, the plain and satisfactory view of Chancellor Kent, 
in the 4th vol. of his Commentaries, 206. ] 

It was also an ancient rule of the common law, that a remain- 
der could not be limited upon a chattel. but that a gift for life 
carried the entire interest. This was however afterwards per- 
mitted by way of executory devise, and finally by deed. [ 2B. 
Com. 398; 1 Thomas’ Coke Litt. 516, 20, a, Harg. note 5; 2 
Kent’s Com. 285.] 

To apply the law to this case. A gift of land to husband and 
wife for their lives, with remainder to the heirs of the wife, would, 
by the operation of the rule in Shelly’s case, by annexing the re- 
mainder to the life estate, give the wife a fee simple title. [Al- 
pass v. Watkins, 8 D. & E. 516 ; 4 Cruise Dig. tit. 32, ch. 22, 
§ 17.] But the subject of the gift in this case is personal proper- 
ty; and as the estate is not expressed to be for the separate use 
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of the wife, upon well established principles, the marital rights of 
the husband immediately attached, so as to vest him with the en- 
tire life estate. The legal effect of the deed, in this aspect, was a 
life estate in the husband, with remainder to the heirs of the wife; 
and as the heirs of the wife are not necessarily the heirs of the 
husband, and in fact are not so in this case, the limitation was 
good as a contingent remainder, which upon the death of the wife 
before the destruction or termination of the particular estate, be- 
came vested in her heirs. [2 B. Com. 169; Tearn on Rem. 8.] 

It may be objected that this is entirely departing from the deed, 
which contemplates the wile as taking a life estate ; but it must 
be observed, the question is not merely what the donor intended; 
but what is the legal effect of that intention when ascertained. 

It is perfectly clear that he intended not only thatthe wife should 
jointly, with her husband, take a life estate in the slaves, but also 
that her heirs should take a vested remainder in the slaves, the en- 
joyment of which was postponed until the death of herself and 
husband ; yet neither of these intentions can be carried into effect. 
Not the first, because a gift to the wife, without qualification, is in 
law, a gift tothe husband ; nor the second, because it is plain he 
intended that the heirs of the wife should take as such, and did 
not intend by the use of that term, to limit the estate to certain 
individuals then existing ; but on the contrary, designed that the 
person or persons who might be the heir or heirs of the wife at 
her death, should take the estate in remainder ; or in other words 
that they should take both as heirs and as purchasers. This in- 
tention, it has been shown in the preceding part of this opinion, is 
one which the law will not enforce, and we are therefore to eon- 
sider what is the legal eflect of the deed, the intent being such as 
the Jaw will not carry into effect. As already stated, it is to 
give the husband the entire life estate, instead of a joint estate, 
between him and his wife ; and a contingent instead of a vested 
remainder to her heirs. It was at the option of the husband 
whether this remainder should ever vest, as it was certainly in his 
power to destroy it by a sale of the slaves before the death of the 
wife, the contingency upon which it was to vest, This, it ap- 
pears, he did not think proper to do, and thereby indirectly per- 
mitted the intention of the donor to be effectuated. 

It results from this examination, that the court erred in its 
charge to the jury, and its judgment is therefore reversed, and 
the cause remanded. 
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LEIGH v. SMITH. 


1, Semble: Where a plaintiff in attachment moves for judgment upon the written 
answer filed by a garnishee, it will be inferred that he accepted the answer, 
and waived an examination in open court. 

2. Although a garnishee is required to appear, within the first four days of the 
term to which the garnishment is returnable, and answer on oath, &c.; yet no 
judgment can be rendered against him upon the answer, before the plaintiff has 
recovered a judgment against the defendant in attachment. 

3. Where a garnishee has appeared and admitted in writing, that he is indebted to 
the defendant in attachment, it is more regular to render a judgment against the 
defendant and garnishee at the same term; but if it has been entered against 
the defendant only, it is competent for the court, at a subsequent term to render 
judgment against the garnishee; and this, although he has not been notified 
since the cause was disposed of as to the defendant, that a judgment would be 
moved for against him. 


Wrrr of Error to the Circuit Court of Lawrence. 


On the fifth of September, 1836, the defendant in error, caused 
an attachment to be issued against the estate of Achilles Barnett, 
returnable to the circuit court of Lawrence, which was levied in 
the hands of the plaintiffin error, by summoning him as a garni- 
shee. On the 19th of the same month, the garnishee appeared 
in open court, and answered on oath, « that he holds in his hands 
the sum of two thousand and eighty dollars in cash, belonging to 
the defendant.” The defendant in attachment appeared and 
pleaded, and at the term of the circuit court holden in September, 
1841, a judgment was rendered against him for twelve hundred 
and sixty dollars damages, and five hundred and fifty-four 16 1-4- 
100 dollars costs; but no judgment was then rendered against 
the garnishee. In October, 1841, an execution was issued against 
the garnishee, upon his answer admitting an indebtedness; this ex- 
ecution was levied, and a forthcoming bond taken. The bond 
being forfeited, an execution was issued thereupon, which upon 
the petition of the garnishee was superseded, and quashed at the 
September term, 1842, and at the same term, a judgment nune 
pro tune was rendered against the garnishee, for the amount of 
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the recovery against the defendant in attachment. To revise 
this last judgment, a writ of error has been sued out. 


J. A. Campsent, for the plaintiff in error. 
S. Parsons, for the defendant. 


COLLIER, C. J.—The act of 1833, which was a substitute 
for all pre-existing laws on the subject, requires that a person 
summoned as a garnishee, shall appear at court within the first 
four days of the term, and answer on oath, what he is indebted 
to the defendant, &c. Upon this answer, the court is authorised 
to enter judgment against the garnishee for all sums acknowledg- 
ed to bedue, &e. 

Although the statute makes it lawful to render judgment upon 
the appearance and examination of the garnishee, yet it has been 
decided, that this cannot be done until a judgment is rendered 
against the defendant in attachment; for that furnishes the only 
warrant for condemning the money in the garnishee’s hands. 
[Gaines v. Beirne & McMahon, 3 Ala. Rep. N. 8. 114.) 

‘A debt attached in the garnishee’s hands, it has been said should 
be considered as the defendant’s property; [Duncan v. Ware’s 
ex'rs, 5 Stew’t and P. Rep. 119.] that the summoning one indebt- 
ed to the defendant, is in legal effect, a levy of the attachment upon 
property, and equivalent to the personal service of process. 
[Thompson v. Allen, 4 Stew’t and P. Rep. 184.] 

The statute cited, authorises the rendition of a conditional judg- 
ment against the garnishee, if upon being called, he fail to appear 
and answer within the time prescribed; yet it has been holden 
that the neglect of the plaintiff to take such judgment, will not 
operate a discontinuance of the garnishment, so as to prevent 
any proceeding against the garnishee at the succeeding term. 
[Robinson & Davenport v. Starr, 3 Stew’t Rep. 90.] And in 
Greer v. McGehce, [3 Porter’s Rep. 398,] it was determined 
that under our statute no cause will be discontinued for the fail- 
ure to enter a special continuance, that the effect of the statute is 
tacitly to do that, which such an order would effect. 

In the present case, the attachment was only levied by sum- 
moning the plaintiff in error, as a garnishee, and the admission by 
him of an indebtedness, was _ sufficient to give jurisdiction to the 
circuit court. But it is objected that as the garnishee answered 
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in writing, and there is no evidence of the answer having been 
accepted by the plaintiff in attachment, it should have been en- 
tirely disregarded. It is true that the garnishee cannot avoid 
an examination in open court, by making upon oath and filing 
his answer to the inquiries contained in the process of garnish- 
ment; but the plaintiff may, as we have seen, waive his right to 
examine him by accepting such an answer. If the plaintiff pro- 
poses the answer, as the basis for the action of the court, this is 
sufficient to show that he accepted it. We need not, however, 
place the legality of the answer upon its acceptance by the de- 
fendant, for the form of it, we think indicates that it was drawn 
up in open court, and the attestation of the clerk affirms that it 
was there verified. ‘Taking this to be true, it conforms to the 
statute, and the inference will be, that the answer as stated, is 
the result of an examination, or else all special inquiries were 
waived. 

The levying an attachment in the hands of a debtor, is equiva- 
lent to the seizure of the defendant’s property, and the rendition 


ofa judgment against the garnishee, is in effect, but an order for 


an execution by which the debt already attached may be 
collected. The proceeding against the garnishee, is not regard- 
edin the primary court as an independent suit, but as a mere 
consequence or appendage to the action, and intended to make 
itavailable. In this view we think that it is entirely competent 
for the court rendering judgment against the defendant in attach- 
ment to perfect the proceeding by condemning a debt admitted by 
a garnishee to be due, and rendering a judgment so that an exe- 
cution may issue; and this too, although one or more terms may 
have elapsed after a judgment shall have been recovered in 
the cause. The judgment against the defendant impliedly assum- 
ed that the garnishee was indebted to him, as such an as- 
sumption was essential to the jurisdiction of the court, and the 
subsequent proceeding was intended merely to carry out and per- 
fect what had been done but in part. 

It was not necessary to the legality of the judgment against 
the garnishee, that it should have been entered nunc pro tunc; in 
fact as no order was made upon the matter at the previous term, 
perhaps such a judgment would not be technically correct; yet it 
cannot be vitiated by form, and so much as is unnecessary may 
be rejected as surplusage. 
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In respect to the objection, that it does not appear that notice 
was given to the garnishee, that a motion would be made for a 
judgment upon his answer, it may be remarked, that the levy of 
the attachment had never been discharged in fact, and what we 
have said, shows that the judgment against the defendant, did not 
operate to discharge it. The garnishee was then in court, and 
no notice was necessary. In Wilkerson and another v. Bran- 
ham, at the present term, it was held, that an order permitting the 
substitution of a declaration, at a term subsequent to that at which 
judgment was rendered, was not erroneous, because no notice 
was given to the defendant. And the court cite with approba- 
tion the lessee of Walden v. Craig’s heirs, et al. [14 Peters’ Rep. 
154,] in which it is said that the parties, after judgment, are still 
in court, on a motion to amend, or on any other motion or order 
which may be necessary to carry the judgment into effect; and 
that the general rule which declares a motion to be necessary to 
enable the court to exercise jurisdiction, does not apply to such a 
case. 

The consequence is, that the judgment of the circuit court is 
affirmed. 


ORMOND, J.—Not sitting. 


GEE v. PHARR. 


1. The words “ grant, bargain, sell,” must all be used in a deed, to imply a cove. 
nant of the grantor, against incumbrances, done or suffered by him, within the 
meaning of the “act respecting conveyances,” sec. 20, approved Mareh 4th, 


1803. 


Error to the Circuit Court of Wilcox. 


The plaintiff brought an action of covenant against the defend- 
ant, in the Circuit court of Wilcox county, founded on a deed of 
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conveyance, executed by the latter to the former, by which the 
defendant « bargained, sold, released, aliened, and confirmed un- 
to” said plaintiff, certain tracts of land. The plaintiff avers, in 
his declaration, «that by virtue of the legal operation and effect 
of the words bargain, sell, release, alien and confirm, contained 
in said deed, the said defendant did then and there covenant, to 
and with said plaintiff, that he the said defendant was seized of an 
indefeasible estate in fee simple, in said premises, freed from in- 
cumbrances, done or suffered from said defendant.” The breach 
assigned is, that at the time of the execution of said deed, the pre- 
mises were not freed from incumbrances, done or suffered from 
said defendant—but that the defendant had, before that time, con- 
veyed to one John Danally and his heirs, the privilege of culti- 
vating one of the quarter sections embraced in his deed to the 
plaintiff—that Danally was in the possession of and cultivated 
said quarter section, and refused to surrender it, without compen- 
sation to the amount of six hundred dollars, which plaintiff was 
compelled to pay to said Danally, in discharge of said incum- 
brance. 

To this declaration there was a demurrer, filed by the defend- 
ant, and afterwards sustained by the court—which judgment of 
the Circuit court is now assigned for error. 


Wx. Henrter, for plaintiff in error. 
Peck & Cuark, contra. 


CLAY, J.—The question presented in this case, turns upon the 
construction of sec. 20 of the act of 1803, “respecting convey- 
ances.” [Aik. Dig. 94, § 33.] That section provides that—« In 
all deeds to be recorded, in pursuance of this act, whereby any 
estate of inheritance in fee simple, shall hereafter be limited to the 
grantee, or his heirs, the words grant, bargai, sell, shall be ad- 
judged an express covenant of the grantee, his heirs and assigns, 
to-wit: that the grantor was seized of an indefeasible estate in 
fee simple, freed from incumbrances, done or suffered from the 
grantor, (except the rents and services that may be reserved,) as 
also for quiet enjoyment against the grantor, his heirs and as- 
signs ; unless limited in express words contained in such deed ; 
and the grantee, his heirs, executors, administrators and assigns 
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may, in any action, assign breaches, as if such covenants were ex- 
pressly inserted, &c.” ’ 

. The counsel for the plaintiff in error contends, that although 
the word “grant” is not in the deed, the words « bargain and 
sell” are, of themselves sufficient to constitute a covenant, against 
prior incumbrances, created by the grantor, and existing at the 
time of the conveyance ; and, indeed, that such would be the le- 
gal eflect of any one of those words. If such a covenant exist, 
at all, in the present case, it is understood to be agreed on all 
hands, that it is only by force of the statute referred to. By the 
common law, neither of the words, « grant, bargain, sell,” nor did 
all of them together imply sucha warranty. It is laid down by 
Lord Coke, in his commentary on Littleton, that the word « dedi 
is a warranty in law to the feoflee, and his heirs during the life of 
the feofior, but conussi in a feofiment, or fine, implieth no war- 
ranty.” [See 2 Thomas’ Coke, 204.] So, Mr. Butler, in his 
note VI, in the appendix to the same volume. p. 542, remarks, 
“from the passages here referred to, it most clearly appears, that 
the word grant, when used in the conveyance of an estate of in- 
heritance, does not imply a warranty, &c.” Inean estate of inhe- 
ritance, when the fee passes, the word grant is neither @ covenant 

in law, nor awarranty. The word grant applies to incorporeal 
hereditaments, which lic in grant, and not in livery. [Ibid. 2 

~Chit. Blac. 233.] Nor do the words bargain and sell belong pro- 
perly to the conveyance of an estate of inheritance, at common 
law. It was a species of conveyance, introduced by the statute 
of uses, [27 H. 8, ch. 10,1 which in pleading is called the statute 
for transferring uses into possession. [i Saund. R. 251, n. 2; 
2 Chit. Blac. 250.] 

From this view of the subject, it follows that the section of the 

act of 1803, above cited, was intended to give an effect to the 

| 


588 
t 


words « grant, bargain, sell,” which they did not possess at the 
common law. In other terms, the statute undertakes to impart 
to those words new virtue—an efficiency, before unknown to 


them. It is believed to be a sound rule of construction, that, 
when a statute alters the common law, the meaning shall] not be 
strained beyond the words; except in cases of public utility, when 
the end, or object of the act appears to be larger than the enact- 


ing words. [6 Bac. Abr. 383-4.] Our statute not only alters 
the common law, but, inasmuch as it creates covenants for the par- 
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ty conveying, by mere imp dies ation, its tendency may rhe regard- 
ed as somewhat dangerous—as calculated to entrap the ignorant 
and unwary. Hence, the rule seems to apply with great force, 
that its sense should not be strained beyond the words employed. 
In Pennsylvania, where a statute like our own exists, the courts 
have determined that those words—grant, bargain and sell—did 
not amount to a general warranty, but merely to a covenant, 
that the grantor had not done any act, nor created a any incum- 
brance, whereby the estate might be defeated. [Grantz v. Ewalt, 
2 Binney’s R. 95.] And this strictness of construction is approv- 
ed by Chancellor Kent, in his 4 Com. 473—* because the words 
of the statute are (by it) divested of all dangerous tendency.”— 
He further remarks, « it may not be very inconvenient, that those 
granting words should imply a covenant against the secret acts 
of the grantor; but, beyond that point, there is great danger of 
imposition upon the ignorant and the unwary, if any covenant be 
implied, that is not stipulated in clear and precise terms.” [Ibid.] 
Such being the character and tendency of the statute in question, 
it should receive a strict construction; its words should not be 
extended beyond their obvious meaning ; nor should the contem- 
plated covenants be implied by less than all the effective words 
used in the statute. Ifthe word grant can be. dispensed with, in 
the creation of the covenants named in the act, so might the word 
bargain, or the word se//—and the introduction of either of those 
words into a deed, might be made to operate as a covenant un- 
der the statute, when it was perhaps never thought of by either of 
the parties. The Legislature have not said that either of the 
words, when used alone, shall be adjudged such a covenant, as 
that contended for by the counsel for the plaintiff, but they have 
merely declared that « the words grant, bargain, sell,” shall be 
so adjudged. There is certainly nothing in the terms, or appa- 
rent object, of the act, which requires us to give to one, or two, 
of those words, as much force, or effect, as pertains to all of them; 
and the safer construction will be, to require all, to imply such im- 
portant covenants, as that the grantor was seized of an indefeas- 
ible estate in fee simple, freed from incumbrances, and for quiet 
enjoyment. These views bring us to the conclusion, that the 
court below was right in sustaining the demurrer to the declara- 
tion. 

Let the judgment be affirmed. 
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STARKE & MOORE v. KEENAN’S exy’rs. 


1. A written acknowledgment by an acting executor, that™a claim was presented 
within the time required by law, is evidence of the fact of presentment; and the 
subsequent resignation of the executor, will not ‘impair its value as evidence, 


and make it necessary to call the executor as a witness. 
Error to the County Court of Dallas. 


This was an action of assumpsit, by the plaintiffs, against the 
defendants in error. The defendants, among other pleas, inter- 
posed the plea of the statute of non-claim. 'To prove a presenta- 
tion of the claim sued on, within the time required by law, the 
. plaintiffs offered in evidence, the written admission of F’. 8. Blount, 
one of the executors of the deceased, who had resigned subse- 
quently to its execution, but who was still alive, and within the 
jurisdiction of the court. The court, on motion of defendant's 
counsel rejected the evidence, on the ground, that it was not the 
best evidence in the power of the party to produce; to which the 
plaintiffs excepted, and which is now assigned as error. 


G. W. Gavyte, for the plaintiffs in error, cited 3 Day. 309; 1 
Taunton, 104; 15 Johns. 409; 4 ib. 230; 7 Conn. 319; 4S. & R. 
174; Greenl. Ev. 125, 221-3; 3 Stewart, 288. 


Hunter, contra. The admissions of one, not a party to the re- 
cord, and who may be called as a witness, cannot be given in evi- 
dence. [13 Mass. 201; 6 Conn. 28; 2 N. H. 491; 6 Porter 32; 12 
Vermont, 178; 1 Phil. Ev. 255.} 


ORMOND, J.—The objection urged to the testimony reject- 
ed by the court is, that as it was the mereadmission of the exist- 
ence of a fact, by one, who not being a party to the record might 
have been examined as a witness, it was mere hearsay, and was 
therefore properly excluded. 

The general rule, certainly is, that admissions by persons who 
are not parties to the suit, though made against their interest, can- 
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not be given in evidence, but the rule does not apply to this case. 
The executor who made the written admission of the present- 
ment of the claim here sought to be enforced, although not a par- 
ty to the suit, having resigned his appointment since the present- 
ment was made; at the time it was made, represented the deceas- 
ed, and had full power and authority to act upon the subject. 

Where there are more executors than one, there may be acts 
to be done, which require the concurrent action of all; but in re- 
lation to the point here presented, one has authority to act for all. 
[Acre v. Ross, 3 Stewart 288.] The person appointed by law 
to receive the presentment must have authority to acknowledge 
that such presentment was made, and this acknowledgment can- 
not be deprived of its efficacy, as evidence by his subsequent act. 
So each of several executors has authority to receive payment 
of debts due the deceased, and it would scarcely be contended in 
such a case, that the resignation of the executor, to whom the pay- 
ment was made, would prevent his receipt from being evidence of 
the fact of payment, and make it necessary that the executor 
should be called as a witness, and yet there is no difference in 
principle between the two cases. If there be any difference be- 
tween these, the case supposed is not so strong as the one at bar, 
as the claim must be presented or it is barred. 

The statute does not, it is true, require the executor to acknow- 
ledge the fact of presentment, but it would be absurd to sup- 
pose that he had not the power todo so. The object of evidence 
is to establish the existence of facts, but when the fact is admitted, 
there is no necessity for further proofs. 

It results from what has been stated, that the court erred in 
the rejection of the written acknowledgment of one of the execu- 
tors, that the claim had been presented, and its judgment is there- 
fore reversed, and the cause remanded. 








592 ALABAMA. 


——— 


a 


Sims & McQueen vy. Pryor & Saxon. 





_ 


SIMS & McQUEEN v. PRYOR & SAXON. 


1. P & S gave a receipt, acknowledging that they had received from S & M, all 
their books of account, notes, &c. and stock of goods, valued at twelve thousand 
dollars; also their right, title, &c., to certain real estate, valued at three thou. 
sand dollars, ‘‘ for the payment of the following notes,” the amount and dates, 
and time when due, are particularly stated, the aggregate sum of which is near. 
ly twelve thousand dollars: Held, that the writing did not indicate an absolute 
sale of the books of account, &c., but showed that they were received as a se- 
curity for the payment of the notes of which P & S, were previously in pos- 
session; that it was competent for S & M, to show that P & S, had realized a 
sum more than sufficient for that purpose, and to recover the excess. 

2. It is not error in a court to refuse to admit proof which is merely affirmative of 
the legal interpretation of a writing adduced as evidence; if either party desire 
an opinion from the court, asto the meaning or effect of the paper, it should be 
sought by a prayer for instructions to the jury, or in some other mode equally 
direct, unless the court by its decision renders this course of procedure unneces- 


sary. 


Warr of error to the Circuit Court of Autauga. 


This was an action of assumpsit, by the plaintiffs in error, 
against the defendants. The declaration is drawn without much 
regard to technical precision,and contains counts for goods, wares, 
and merchandize, sold and delivered; land sold and conveyed, 
and “ promissory notes, books of account, vouchers, bills, bonds, 
accounts, claims, papers and claims in action due from divers 
persons, amounting in all to the sum of fifteen thousand dollars.” 
The cause was tried on the plea of non-assumpsit. On the trial, 
the plaintiffs excepted to the ruling of the presiding judge, from 
which it appears, that the following writing was adduced, viz: 

« Syllacogga, Oct. 17, 1837. 

Rec’d from Sims & McQueen, all their accounts, books, pa- 
pers, vouchers and claims at and in the store-house at Syllacog- 
ga, valued at four thousand dollars; also their stock of goods at 
the same place, valued at four thousand dollars; also their books 
of account, notes, vouchers and stock of goods at Tallashatchey, 
valued at four thousand dollars; also their right, title and interest 
toall the real estate bought by the said Sims & McQueen from 
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E. ©. Wilson and Charles Cottingham, at Syllacogga, valued at 
three thousand dollars, for the payment of the followng notes, 
viz: one for $1087 33-160, due 5th May, 1837; cne for $1687 
33-100, due 5th Feb. 1837; one for $811 9 1-100, due 2d Jan.1837; 
one for $150, due 22d July, 1837; cne for $2000, due Ist Scp- 
tember, 1837; one for $6017 88-100, due Ist February, 1888; 
one for $167 94-100, due 24th Januzry, 1837, and one for $425, 
due 2lst Sept. 1837. . 
James Braprorp, Agent 
for Pryor & Saxon, Assignecs 
of Felder & Bradford.” 

_The plaintiffs introduced proof tending to show, that James 
Bradford was the agent of the defendants, and in that character 
purchased of the plaintiffs, the goods, &c., mentioned in the writ- 
ing set out above; they also proposed to prove, that at the time of 
making the writing, it was agreed that the defendant was cn a 
settlement of the notes described therein, to pay to the pla‘nt-ffs 
any surplus which might remain of the notes, accounts and cfher 
property then transferred. To the adm‘ssicn of th.s Jast evi- 
dence, the defendants objected, and their object:on was susta ncd, 


the court deciding that the writing could not be explained, by evi- 
dence showing that it was verbally agreed, at the time it was 
made, that the notes, &c., remain:ng, or the:r proceeds alter satic- 
fying the debts in consideration of which the transfer was made, 
were to be returned or paid to the plaintiffs. A verd:ct was re- 
turned for the defendants, and thereupon a judgment was ren- 
dered. 


L. Kewnnepy, for the plaintiffs in error. 
Pryor, for the defendants. 


COLLIER, C. J.—This cause was submitted w:thout argu- 
ment or brief, but we infer that the ground on wh‘ch the c:reu‘t 
judge rejected the evidence offered by the plaint-fls was, because 
he supposed the writing which had been addeced, cstabl.shcd an 
absolute sale of the goods, &c., and could not be contrad.cted or 
varied by « parol contemporaneous ev.dence.” The teims cm- 
ployed in the paper are not those wh.ch are usual in a b.ll of sale, 
or other instrument, by whiéh one person d.vests himself of the 
title to property in favor of another. It merely acknowledges 
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that the defendants have received of the plaintiffs, books of ac- 
counts, notes, &c., goods and lands, stating the places where they 
were, and the estimated value of each of these objects,at the respec- 
tive places, amounting in the aggregate to the sum of fifteen thou- 
sand dollars. The purpose for which this property was transfer- 
ed to the defendants, was the payment of notes, amounting to 
about twelve thousand dollars. There is no stipulation that the 
plaintiffs are*to be discharged from liability to pay the notes, if 
the defendants should not realize a sufficient sum for that pur- 
pose. Again, the estimate placed upon the property put under 
defendants control, seems to have been merely conjectural, with- 
out any regard to accuracy, as indicated by the manner in which 
it is stated; nor does the writing provide for, or contemplate a 
conveyance of the real estate to the defendants. All these cir- 
cumstances seem to us to lead 10 the conclusion that the parties 
did not regard the transaction asa sale, or if they did, they have 
expressed themselves in terms from which no other inference can 
be drawn, than, that the intention was to furnish a security for 
the payment of the notes. This is the construction which results 
from the terms used, when understood in their plain, ordinary and 
popular sense. Thus interpreted, the writing would not be con- 
tradicted, varied or explained, or made to indicate a purpose dif- 
ferent from what the law would deduce from the interpretation 
we have given it, by the admission of the evidence excluded. 

The implied agreement on the part of the defendants, is to col- 
lect the accounts, &c., sell the goods &c., and appropriate the 
money to the payment of the notes intended to be provided for, 
and after the notes were paid, to return to the plaintiffs, or their 
order on demand, whatever surplus might remain in their hands. 
According to the case of Brooks and Brown v. Maltbie, [4 Stew. 
& P. Rep. 96,] the inference from the writing is so conclusive, 
that it was intended merely to evidence a security for the pay- 
ment of debts, instead of an actual payment, as to exclude 
proof to show, that if there was a balance unpaid, it could not be 
recovered after an appropriation of the proceeds of the property 
transferred to the defendant. But the bill of exceptions does not 
inform us why it became necessary or proper to introduce the 
evidence referred to therein; nothing more is said, than it was of- 
fered and excluded; and as it was merely affirmative of what the 
law itself inferred from the writing, we cannot conceive how the 

















JUNE TERM, 1843. 


Sims & McQueen v. Pryor & Saxon. 











plaintiffs could have been injured by its exclusion. Is it allowa- 
ble for a party who produces a written contract which is not dis- 
puted, to prove by witnesses that the contract was such as it im- 
ports on its face? Is the court obliged to submit to the unneces- 
sary infliction which such evidence would impose on its time; or 
can the party be prejudiced by the rejection? These questions 
we think must receive a negative response. If the plaintiffs had 
offered evidence to show what surplus was left in defendants 
hands after the debts were paid, or if the court had charged the 
jury that the writing shewed a sale, and that the defendants were 
not liable, then the legal question sought to be raised would be 
fairly presented. But such is not the posture of the case, and we 
must decide it upon the record. 

The remark of the court, that the writing could not be explain- 
ed, by showing that it was verbally agreed the defendants should 
be liable for any surplus remaining in their hands after the debts 
were paid, can have no influence upon the decision which was 
made. It only seems to show what was the ground of the opin- 
ion of the circuit judge, and nothing more. It could not have 
prejudiced the plaintiffs case before the jury, for it was not ad- 
dressed to them. Nor wasit a formal adjudication of the legal 
principle it asserts, but it was only an erroneous reason for a cor- 
rect conclusion, which it has been often held, will not authorise 
the reversal of a judgment. 

If the plaintiff, could have shown a surplus in the defendants 
hands after the payment of the debts intended to be provided for, 
they should, as already remarked, have offered evidence for that 
purpose. In the absence of such proof, it cannot be assumed, 
that they were prepared with, and would have adduced it, but for 
the remark of the judge, to which we have referred; and having 
failed to offer such evidence, it is impossible to know, or conjec- 
ture that, that remark was productive of injury. 

From what we have said, it results that there is no error in the 
record, and the judgment of the circuit court is consequently 
affirmed. 
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VAN ARSDALE & CO. v. HOWARD. 


1. Can a mortgage, which has been referred to, and admitted by the mortgagor 
and mortgagee, in the course of their testimony, be admitted as evidence, with. 


out havinz becn proved by a subscribing witness, notwithstanding the objection 
of the pluintiff, whois not a party to the mortgage ? 
/ 2. The concealment,or non disclosure of facts, to amount to a fraud, must be of 


those fac's and circumstances, which one party is under some legal or moral ob- 
ligation to communicate to the other; and which the latter has a right, not 
mercly in foro c»1.scientic, but juris et de jure to know. 

3. An omission to communicate, or a concealment of facts, in such cases, should 
be attended by some evidence of trust or confidence, reposed by one party in the 
other, to constitute a fraud. 


This is an action of assumps:t, brought by the plaintiffs against 
the defendant, on a promissory note, given by one A. G. Mar- 
shall, and the defendant, as his security, to the plaintiffs for the 
payment of twenty three hundred and eleven dollars 56-100, ne- 
g>tiable and payuble atthe Bank of Columbus. The action was 
com:nenced in the county court of Russell, but transferred to 
the c:rcu:t court, by consent. The declaration is in the usual 
form. The defendant relied, for his defence, on six pleas. On 
the first, being non assumpsit, issue was taken; and also on the 
4th, wh.ch alleged that the note was given without any considera- 
tion good and sufficient inlaw. To all the other pleas, the plain- 
tiffs, by their counsel, demurred. The court sustained the de- 
murrer to the s.xth plea, but overruled those to the 2d, 3d, and 
5th pleas; upon which issues were afterwards taken, and the 
case subm:tted to a jury. 

Upon the trial of the cause, a bill of exceptions was taken, set- 
ting furth that evidence was given, going to prove, that the de- 
fendant was security, in the nute sued on, for said Marshall—that 
Marshall in the early part of the year 1838, bought a stock of 
goods ofone Sorsby, and had given one Preston as his eodorser 
for the purchase, amount:ng to about ten thousand dollars worth: 
that, to secure said Preston on his endorsement, said Marshall had 
exccited to h'm a mortgage on his said stock of goods, and the 
profits and accounts to arise from the sale thereof, which was re- 
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corded in Muscogee county, Somngs a, where ssid Pen na 
Marshall both yesided, and where the contract was made; but it 
was not shewn that by the law of Georgia, such an instrument 
was required to be recorded. 

It was further proved, that afterwards the said Marshall ob- 
tained a letter of introduction, or cred:t, from said Preston, direct- 
ed to the plaintifis in the c:ty of New-York ; and, upon the faith 
of said letter, purchased an additional stock of goods from said 
plaintiffs, and brought them to the said county of Muscogee, Geor- 
gia, and there placed among the goods originally purchased by 
him of the said Sorsby, and upon which said Preston hel. said 
mortgage. 

It -was also proved, that after the purchase of said goods in 
New York from said plaintiffs, by said Marshall, said plaintiffs 
sent out to Muscogee county, Georgia, to the said Preston, for 
settlement, two notes on said Marshall, one past due, and the 
other not then due—with a request that said Preston would set- 
tle said notes with said Marshall ; and it was likewise proved that 
said Preston did agree with said Marshall, to take from him a 
note with security, and that he should pay the note, thus taken, 
when it fell due, with other notes. 

It was further proven, that, a short time after this agreement 
was thus entered into, an agent of the plamtiffs, from the city 
of New York, came into the county of Muscogee, Georgia, 
and, while there, Marshall obtained the signature of said de- 
fendant to said note, here sued on; and that said Preston 
also knew, that said defendant was about to sign said note for 
said Marshall, and permitted said defendant to sign it, without let- 
ting him know that the goods then in possession of said Marshall, 
had been, by said Marshall, previously mortgaged to said Pres- 
ton. 

It was also proved, that, ina short time after the execution of 
said note by said defendant, said Marshall turned over his entire 
stock of goods, amounting to about fourteen thousand dollars, to 
said Preston ; and it was further proved that, after this, said Pres- 
ton had the note of said Marshall and defendant credited with 
$265, although, at the time it was executed, it was delivered to 
the agent of the plaintiffs then in Columbus, Georgia, by him car- 
ried to New-York, and subsequently remitted to the county of 
Muscogee, Georgia, for collection. 


















598 A LA BAM A . 


een o 








Von Atsiahe & Ca. v. Bawsed. 





The defendant then introduced the mortgage from Marshall to 
Preston, which bore on it the attestation of two witnesses. The 
plaintiffs objected, generally, to its being read, but did not state 
their ground of objection ; but the court permitted it to be read, 
it having been spoken of and admitted by both the mortgagor and 
mortgagee in their testimony; to which decision the plaintiffs 
excepted. 

Upon these facts, the court charged the jury, that, if they be- 
lieved from the evidence, that Preston was the agent of the plain- 
tiffs, to secure the notes due them by Marshall ; and took the note 
sued on, with the defendant as security ; and, at the time had a 
mortgage on all the effects of Marshall to secure himself person- 
ally ; and did not inform the defendant of the existence of said 
mortgage; and that said defendant at the time he signed said note 
for said Marshall, was notin any manner notified of said mortgage, 
that then it was a concealment which amounted to a fraud on the 
defendant, and they must find for the defendant ; to which charge 
the plaintiffs excepted, &c. 

There was a verdict for the defendant ; and, from the judg- 
ment rendered thereon, the plaintiffs have brought the case here 
by writ oferror; and have made the following assignment : 

1. The court erred in overruling the demurrer to the second 


plea. 
2. The court erred in overruling the demurrer to the third 


plea. 


3. The court erred in overruling the demurrer to the fifth 


plea. 
4. The court erred in the matters set forth in. the bill of ex- 


ceptions. 


Heypenretpt, for the plaintiffs in error. 
Beuser & Harris, contra. 


CLAY, J.—The principal questions presented by this record, 
are believed to arise out of the bill of exceptions ; because that 
sets forth the facts of the case, upon which, with the principles 
here to be laid down, the fate of the cause must ultimately be de- 
cided. Hence, although embraced by the last assignment of er- 
rors, they will be first considered. 
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The first point raised upon the bill of exceptions, is, whether the 
court erred in suffering to go to the jury, as evidence, the morte 
gage from Marshall, the principal in the note sued on, to Preston, 
when it bore the attestation of two witnesses, neither of whom 
had been introduced, or given evidence of its execution—nor had 
the absence of either been accounted for. To sustain the opinion 
ofthe court admitting it, the counsel for the defendant in error re- 
lies on the ground, that the plaintiffs below objected generally, 
only, to its being read, without stating their grounds of objection, 
and that it had been spoken of and admitted, by both the mortga- 
gor and the mortgagee. We do not think either of those grounds 
sufficient to justify its admission. It was not the ground of the 
action, the plaintiffs were not parties to it, nor had it been set out 
in the pleadings so specifically, as to have called on them to admit, 
or deny its execution. The fact ofits having been spoken of and 
admitted by the mortgagor and mortgagee, (neither of whom was 
a party) in the course of the trial, was not a substitute for the 
evidence of a subscribing witness, and could not bind the plain- 
tiffs, who were not parties to it, and made no admissions in rela- 
tion to it. The first step, to be taken by a party, who introduces 
an instrument of writing, collaterally, is to prove its execution by 
the subscribing witness, if it have one, and, if not, to prove the 
hand writings of the individual or individuals, by whom it was 
executed, or in some other legal mode establish its genuineness. 
Until he offers legal proof of its execution, it is enough to object 
generally—he has not placed himself in a position to claim any 
other objection ; for, until then, he has not proved even the legal 
existence of such acontract. This general rule is held to be in- 
dispensable, by the highest authority, even when it was proved 
that the obligor had adinitted that he executed the bond; and 
though the admission was made in an answer to a bill of discov- 
ery. [See Greenleaf on Evidence, 604, § 569, and the authori- 
ties there cited ; and the case of Bennett v. Robinson’s adm’r, 
3S. & P. 227.] It is true this rule has some exceptions, but the 
facts of this case do not bring it within any one of them. And, 
if the obligor can make the objection, because a fact may be 
known to the witness, which may not be known to him; and be- 
cause he has a right to avail himself of all the knowledge of the 
subscribing witness relative to the transaction; how much more 
forcibly do the reasons apply in favor of one whois not a party to 
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the instrument, has no knowledge of it, and has made no admis- 
sions concerning it? In the case of Falls & Caldwell v. Gaither, 
[9 Porter, 605,] this court seems to have relaxed the rule, so far 
as to admit the testimony of an agent, by whom a written con- 
tract was executed—altiough the subser.b.ng witness might have 
been within the reach of the process of the court. It seems to me, 
that this was establishing a new exception to the general rule ; 
and, as an agent may be presumed free from the interest, which 
must attach in the case of the parties to the contract, I am not now 
disposed to disturb the point. But, | cannot agree, where a pa- 
per is introduced collaterally, to afiect the interest of one who is 
not a party to it, to dispense with the knowledge of all the circum- 
stances attending its execution, which the subscribing witness may 
be supposed to possess. I, therefore, conclude, the court erred in 
admitting the mortgage as evidence, under the circumstances set 
forth in the bill of exceptions. 

2. The next question aris:ng on the bill of exceptions is, wheth- 
er the court erred in charg.ng the jury upon the facts as stated ? 
The charge was, that if the jury believed, from the evidence, that 
Preston was the agent of the plaint:fis, to secure the notes due 
them by Marshall; and took the note sued on, with the defendant 
as security, at the time, having a mortgage on the effects of Mar- 
shall to secure himself personally, and did not inform the defend- 
ant of the existence of that mortgage ; and that defendant at the 
time he signed the note for Marshall was not in any manner no- 
tified of said mortgage; that, then, it was a concealment, which 
amounted to a fraud on the defendant, and they must find in his 
favor. 

The broad principie assumed in this charge is, in a few words, 
that when a man is taking a note, or obligation with security, and 
happens to know circumstances unfavorable to the credit, solven- 
cy, or responsibility of the principal, which are unknown to the 
person becoming security, and does not communicate, or make 
them known to him, that the omission to make them known is 
a fraud; which vitiates and destroys the binding efficacy of the 
contract. This would be carrying the doctrine very far, and be- 
fore it is adopted as the law of the land, ought to be well under- 
stood in its practical results, as well as sustained by authority. 
Is such a principle recognized, or acted upon, generally, by men 
of the most scrupulous honor and honesty? Why does one man 
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usually require security of another? It is because he has not 
sufficient confidence in, or knowledge of, the solvency, or ability 
of the one, who is to undertake the payment of the debt, or per- 
formance of the duty. It would seem that the very requirement 
of security, implied this want of confidence, or knowledge—and 
that it would admonish one, not better acquainted with the cir- 
cumstances of the principal, to be upon his guard—and it is no 
doubt often the case, that the security agrees to be bound, be- 
cause he knows the situation of his principal better than the obli- 
gee or payee. It is not assumed as a fact, on which the charge 
is founded, that either the plaintiffs, or Preston, as their agent, re- 
presented the property of Marshall, the principal, to be free from 
incumbrance; nor that it was through the agency of Preston, the 
defendant bound himself as security; on the contrary, in a fore- 
going part of the bill of exceptions, it is stated that « Marshall 
obtained the signature of the defendant to the note, on which said 
defendant has been sued by plaintiffs, and that Preston also knew 
that said defendant was about to sign said note for Marshall, and 
did permit said defendant to sign it, without letting him know that 
the goods then in possession of said Marshall had, previously by 
said Marshall, been mortgaged to said Preston.” This is the 
state of facts;.to«which the charge of the court must be under- 
stood as having reference. It is, in effect, merely that Marshall, 
the principal himself, obtained the defendant’s signature as secu- 
rity; and that Preston permitted him to sign the note, without 
telling him, that he (Preston) had a mortgage on the goods of the 
principal. On what principal of law was Preston bound to in- 
terpose and make known such a fact! We cannot believe such 
an one can be found, or that Preston was under even a moral 
obligation, so to icterfer. 

But, the question is, would such concealment, as that disclosed 
by the evidence amount to a fraud, in legal contemplation. It is 
true, fraud, in its general acceptation may be defined the misre- 
presentation or concealment of a material fact. But, «it is ex- 
tremely difficult to advance any general principle, or elementary 
doctrine on this subject. Cases of fraud depend peculiarly on 
the particular facts which have occurred, the relative situation of 
the parties, and their means of information.” [See Chitty on 
Con. 3d Am. ed. 223.) It may be laid down, that to constitute 
fraud, there must be a misrepresentation, or concealment of a 
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fact, peculiarly within the knowledge of the party, who does eith- 
er—or some device must be used, naturally calculated to lull the 
suspicions of a careful man, and induce him to forego enquiry in- 
to a matter upon which the other party has information, although 
such information be not exclusively within his reach, [Id. 223, 4.] 

The concealment, or non-disclosure of facts, which amount to 
a fraud, must be “of those facts and circumstances, which one 
party is under some legal, orynoral obligation to communicate to 
the other; and which the latter has a right, not merely in foro 
conscientiac, but juris et dejure, to know.” [1 Story’s Com. on 
Eq. P. 216, § 207.] In treating further on the subject, the same 
learned author, remarks, «for many most material facts may be 
unknown to one party, and known to the other, and not equally 
accessible, or, at the moment, within the reach of both; and yet 
contracts, founded on such ignorance on one side, and know- 
ledge on the other, may be completely obligatory. Thus, if one 
party has actual knowledge of an event or fact, from private 
sources, not then known to the other party, from whom he pur- 
chases goods, and which knowledge would materially enhance 
the price of the goods, or change the intention of the party, as to 
the sale; the contract of sale of the goods will nevertheless be 








~ 


\valid.”  [Id. 217, 218.] 

In the case of Laidlaw v. Organ, [2 Wheat. 28%] where this 
question substantially came up, Chief Justice Marshall, in deliv- 
ering the opinion ef the court, said: « The question in this case 
is, whether the intelligence of extrinsic circumstances, which 
might influence the price of the commodity, and which was exclu- 
sively within the knowledge of the vendez, ought to have been 
communicated by him to the vendor? The court is of opinion, 
that he was not bound to communicate it. It would be difficult 
to circumscribe the doctrine within proper limits, when the 
means of intelligence are equally accessible to both parties. But, 
at the same time, each party must take care not to say, or do 
any thing tending to impose on the other.” 

_ It may be further remarked, that to constitute a fraud, an omis- 
sion to communicate, or a concealment of facts in such cases, 
should at least be attended by evidence of some trust, or confi- 
dence, reposed by one party in the other. The contrary doctrine, 
‘to that here laid down, would be extremely inconvenient, and 
would open an interminable field oflitigation. In a large portion 
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of the contracts made between man and man, one of the parties 
may be possessed of more information than the other, or tha 
which may be exclusively within his knowledge—ihougi acces- 
sible to the other, if proper vigilance be exercised. To authorise 
an action for damages, or a bill in chancery to rescind, every 
such contract, would lead to endless litigation. 

These views result in the conclusion, that the charge of the 
court below to the jury, was erroneous. 

3. The application of the principles laid down to the second 
and fifth pleas, relied on by the defendant, will shew that they 
were both defective. Neither of them sets forth such facts, as 
amount to fraud. Consequently, the court erred in overruling 
the demurrers to those pleas. 

4. But the third piea sets forth, in substance, that the plaintifis 
knew the property of said Marshali to be encumbered, and frau- 
dulently represented to the defendant, that Marshall was to have 
the privilege of discharging the note sued upon, by the proceeds 
of the property then in his possession; and that the plaintiffs did 
not give said Marshall the privilege of so discharging said note; 
but that their agent has appropriated said property, then in said 
Marshali’s possession, to the payment of other debts, and that 
said Marshall is now insolvent. Here is an allegation of a mis- 
representation, knowingly made by the plaintifis to the defendant, 
calculated to mislead and deceive the latter; a misrepresentation 
“ calculated to lull the suspicions of a careful man, and induce him 
to forego enquiry into the matter,” and constitutes a legal fraud. 
We, therefore, conclude, the court below did not err in overrul- 
ing the demurrer to the third plea. 

But, for the errors arising upon the bill of exceptions, and in 
overruling the demurrers to the second and fifth pleas; let the 
judgment be reversed, and the cause remanded. 

COLLIER, C. J.—I differed with my brothers in Falls and 
Caldwell v. Gaither, in what I considered a departure from the 
ancient and strict rule, which requires proof by the attesting wit- 
ness, of the execution of the deed, where his evidence is attaina- 
ble. That case determines that an agent is competent to prove 
that a writing was executed by him, under authority from, and 
on behalf of his principal. Why the evidence of the agent should 
be admissible, and the principal incompetent in a case in which 
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the latter has no interest, I am unable to perceive. I am perfect- 
ly willing to regard the case cited, as authoritative, and if in the 
present case, the mortgagor testified to the execution of the mort- 
gage, or admitted its legal existence, we cannot in my judgment, 
in the absence of all interest disregard his evidence. Such proof 
comes within the principle we have recognized. 1 have merely 
added these few remarks, to call attention to the fact, that what 
my brother Cay, has said on this point, isnot intended to con- 
clude us if the question should hereafter arise. 


DUNCAN vy. JETER. 


1. Upona sale of land, the vendor received from the vendees part of the purchase 
money in hand, and for the residue took their notes payable in two instalments 
of about one and two years, and executed to them his bond to make title to the 
land so soon as he obtained the patent from the United States. ‘The patent did 
not arrive until after the last note fell due: Held, that the vendees could not 
demand title without paying, or offering to pay the purchase money. 

2. If a vendee of land wishes to rescind the contract of sale, he must pay, or offer 
to pay the purchase money, according to his contract, and if the vendor refuses 
to make the title, the vendee may rescind the contract by returning, or offering 
to return the possession, and must abandon the possession, unless some circum- 
stance, such as the insolvency of the vendor, or other sufficient cause authorises 
the retention of possession for his indemnity. 


Error to the Chancery Court sitting for Russell county. 


This bill, which was filed by the plaintiff in error, charges, that 
in January, 1839, the complainant and one Swan, purchased of 
the defendant in error, a tract of land, at the price of thirty-two 
hundred dollars, paying down at the time of purchase, one thou- 
sand dollars, and executing their notes, one for one thousand dol- 
lars, payable on the 25th December, 1839, and the other for 
twelve hundred dollars, payable on the 25th December, 1840. 

That the defendant executed at the time to complainant and 
Swan, a bond, in the penalty of six thousand four hundred dol- 
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lars, with condition to make them a title to said land, with war- 
ranty, when the patent therefor arrived from Washington. That 
after the maturity of the first note they made a payment thereon, 
took it up and executed a new note for the residue, six hundred 
and twenty-five dollars; that in the year 1842, after the last note 
fell due, defendant commenced suit thereon against the com- 
plainant and Swan; that afterwards the patent for the land arriv- 
ed from Washington, and complainant and Swan, demanded from 
defendant the title thereto, presenting to him a deed for the land, 
which he refused to execute; that thereupon they considered the 
contract as at an end, and in the spring of .1842, brought an ac- 
tion on the bond for damages for failing to make titile according 
to its terms. That thereupon the defendant filed a bill in chance- 
ry, against complainant and Swan, praying an injunction against 
the prosecution of their suit on the bond; which injunction was 
granted. That Swan has departed this life; that Jeter is insol- 
vent, or so nearly so, that he would be unable to respond in dam- 
ages for the breach of his bond. 

The prayer of the bill is for a recision of the contract, and re- 
turn of the money paid, and for an injunction, which was granted 
by the register. 

The defendant, by his answer, admits the sale of the land as 
stated in the bill; he admits that title was demanded after the pur- 
chase money had become due, and suits instituted on the notes; 
and avers that he offered to make the title, on the payment of the 
purchase money, and that he is still ready and willing to do so. 
He denies that he is unable to respond in damages, and demurs 
to the bill. 

A motion being made to dismiss the bill, and also to dissolve 
the injunction, the chancellor dismissed the bill, which is now 
assigned for error. 


Betser, for plaintiff in error, cited 5.8. and P. 450; 4 Porter, 
528; 1 Ala. Rep. 502; 2 ib. 108, 632; 3 ib. 42; 1 Hen. & Mun. 
130. 


HeEypeEnrELprT, contra. 


ORMOND, J.—The contract for the sale of the land by the 
defendant in this court, to the plaintiff, and another, is exceeding- 
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ly simple, and the respective obligations and rights growing out 
of it, so easy to be understood, that itis wonderiul it should have 
been made the source of so much litigation. 

By the contract of sale, a portion of the purchase money was 
paid down, and a credit of about one and two years given on the 
residue, the vendor executing a penal bond with condition, 
to make titie to the land as soon as he received it from the U. 
States. 

As the time when the vendor could be cailed on for title, 
was uncertain, depending on his getting it from the government, 
whilst the time for the payment of the purchase money, was as- 
certained, the stipulations were independent. ‘The vendor had a 
right to maintain an action for the purchase moncy, without aver- 
ing that he had made, or offered to make a title to the land sold, 
and on the other hand, the vendees could demand title before the 
payments fell due, if before that time the vendor by the receipt of 
the patent from the government, had been in a condition to make 
title. [Pordage v.Cole, 1 Saunders Rep. 320, note 4, and cases 
there cited. ] 

The title, however, was not received from the government by 
the vendor until aiter the last instalment for the purchase money 
felldue. After this, the vendees demanded the title which the 
vendor offered to make on the payment of the purchase money, 
which they refused to pay, and he thereupon declined making the 
title. 

This refusal, by the vendor, was entirely justifiable, as will be 
seen by enquiring what was necessary to be done by the ven- 
dees to entitle themselves to a rescision of the contract. A rescis- 
ion of a contract does not follow as a consequence of its non-per 
formance, by either party. [Stone v. Gover, 1 Ala. Rep. 289.] 
Ifthe vendor improperly refuses to make title on demand the ven- 
dee may bring an action on the bond and recover for the breach 
of the contract, such damages as he has actually sustained by the 
failure of the vendor to comply with his contract; but it is obvious 
that such an action does not necessarily suppose the contract to 
be at an end. If the vendee wishes by a rescision to put an end 
to the contract he must himself be active and perform, or at least 
offer to perform the contract on his part. He must, in such a case 
as the present offer to pay the purchase money, and in addition, 
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must put the vendor in statu quo, by abandoning to him the pos- 
session of the land. [Clemens v. Loggins, 1 Ala. Rep. 622.] 

It is true, that in refercnce to the abandonment of possession, 
circumstances may exist which would authorize the vendee to 
retain it. As where the vendor was insolvent and unable or un- 
willing to make the title; in such a case, the possession might be 
retained as the only means of reimbursement for money paid on 
account ofthe purchase. Such was the case of Young v. Harris, 
[2 Ala. Rep. 108,] where relief was granted, under circumstan- 
ces of that description, without abandonment of the possession 
by the vendor. 

In this case, the vendees refused to pay the purchase money, 
although by their contract, it was due, retained the possession of 
the land, and now affect to consider the contract as at an end, al- 
though the vendor has always been willing to perform the con- 
tract on his part; such a pretension cannot be tolerated. 

The case of Haynes v. Farley, [4th Porter, 528,] relied on by 
the plaintiff's counsel determines no point adverse to the view here 
taken. In that case, there was a breach by the vendor, of the 
condition of the bond for title, by his failing to make title accord- 
ing to its terms, and this court held, that aiter an action was com- 
menced at law by the vendee to recover damages for its breach, 
a court of equity would not interfere at the instance of the ven- 
dor, who showed no excuse for the failure to comply with his 
contract. anterior to the breach. Here, there was no breach of 
the condition of the bond, but on the contrary, the vendor was 
always willing to comply with its terms, upon the performance 
by the vendees, of the contract on their part. 

Our conclusion is, that there is no equity in the bill. 

Let the decree of the chancellor be affirmed. 
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WILKERSON anp anotuer, v. BRANHAM. 


1. The court may, after judgment for the plaintiff, permit a declaration to be substi. 
tuted in lieu of the original, when it has been lost or mislaid; and though it is proper 
to require notice to be given to the defendant, that a motion will be made for 
that purpose, yet if the court grant the motion, without a previous notice, its 
action will not be considered as void or irregular. 


Wair of Error to the Circuit Court of Russell. 


This was an action of assumpsit,by the defendant in error, against 
the plaintiffs, on a promissory note, for the payment of twelve 
hundred and sixty-seven 31-100 dollars, on the twenty-fifth day 
of December, eighteen hundred and forty, with interest from the 
first of January, preceding, « if not punctually paid.” On the note 
two credits are indorsed, one for eighty dollars, on the 24th Jan- 
uary, 1842; the other for fifty dollars, on the 20th of March, 
thereafter; and on the 17th October of the same year, the plain- 
tiff recovered a judgment by default, for thirteen hundred and 
ten 82-100 dollars, besides costs. 

At the term of the circuit court, next succeeding the rendition 
of the judgment, the plaintiff moved for leave to substitute a de- 
claration in lien of the original, which had been lost or mislaid; 
this motion was granted, and the declaration filed, but whether 
notice of the motion was given to the defendants does not appear. 


Heypenre or, for the plaintiffs in error, made two points. 1. 
Interest was calculated from the first of January, 1840, when it 
was recoverable only from the maturity of the note. [Minor’s 
Rep. 126, 170, 209; Newland on Con. 311.] 

2. The substitution of a declaration should not have been per- 
mitted without notice having been given to the defendants below. 
[Dozier v. Joyce, 8 Porter’s Rep. 303.] 

‘ 


Betser, for the defendant. The first point is not tenable: in- 
terest was only calculated from the time the note became due. 
The substitution of a declaration was entirely proper, even with- 
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out a notice; but if a notice was necessary, it will not be intended 
that it was not given. [3 Johns. Rep. 143; Id. 433; 5 Id. 163; 
1 Johns. Cases, 31; 3 Cow. Rep. 39; 18 Wend. Rep. 675; 8 Por- 
ter’s Rep. 310; 9 Id. 593.] 


COLLIER, C. J.—The first objection taken to the judgment 
is not sustained by the record. A calculation of interest after 
allowing the credits indorsed, shows that the judgment is for a 
sum less than was duc on the note, computing from the time of its 
maturity. 

Dozier v. Joice, [8 Porter's Rep. 303, and Williams, et al. v. 
Powell, 9 Porter, 493,] show, that it is competent for the court to 
permit a declaration to be substituted for the original, when it has 
been lost or mislaid. In the first case, leave was given pending 
the trial, to supply the writ and declaration, which were then dis- 
covered to have been lost; in the last, the substitution was made 
after judgment: in the first, the parties were before the court, and 
of course had notice, and in the last, it is expressly stated in the 
record, that the defendants had notice of the motion. In neither 
case does the court explicitly decide, that notice was indispensa- 
ble to authorise its action; but in Williams, et al, v. Powell, after 
speaking of the embarrassment which would some times be felt, 
in determining upon an application to substitute papers, if affida- 
vits and counter aflidavits were received, we say, “ to avoid this 
perplexity, the court should in the first place propose to the par- 
ties, to permit such a paper to be filed as they may agree on— 
if they will not, or cannot agree, then the court should have re- 
course to such proof as may satisfy it that the paper offered, cor- 
responded so nearly with the paper lost, that the adverse party 
could not be prejudiced; but in no case should a substitute be’al- 
lowed where this proof cannot be made.” : 

As a precautionary measure, to prevent injustice from being 
done, we are prepared to say, that where the motion is made 
after judgment, notice should be given, yet it must be regarded 
as a mere question of practice, and we are inclined to think, if the 
court act without it, its judgment would not be reversible. In 
the case of the lessee of Walden v. Craig’s heirs, et al. [14 Peters’ 
Rep. 154,] the court say, that the general rule, which declares a 
notice to be necessary to enable a court to exercise jurisdiction, 
applies only where original jurisdiction is exercised, and not to 
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the decision of a collateral question, in a case where the parties 
are before the court. In that ease, a motion had been made after 
judgment to extend the’demise in an action of ejectment. It was 
said, “ ifit were necessary, notice in the case under consideration 
might well be presumed. For it does not follow, that no notice was 
given, because none appears upon the record. The fact of no- 
tice mav be proved by parol.” Again, « after judgment the par- 
ties are still in court, for all the purposes of giving effect to it. 
And in the action of ejectment, the court having power to extend 
the demise after judgment, the defendant may be considered in 
court on this motion to amend, as well as on any other motion 
or order, which may be necessary to carry into effect the judg- 
ment. Inno correct sense is the exercise of this power of amend- 
ment similar to the exercise of an original jurisdiction, between 
parties on whom process has not been served.” 

This reasoning seems to us to be so just, and. the conclusion to 
which it leads likely to produce so little injury, that we can have 
no hesitation in adopting it in the present cuse. Our conclusion 
is, that the judgment of the circuit court be affirmed. 


KING & BARNES, anw’rs, v. MOSELY. 


1. “ A covenant in a bond for title to land, that H. W. B, and M. B, his wife, 
shall well and truly convey, and make a fee simple title to the land to the said 
M,” upon the payment of the purchase money—only bound the wife to relin- 
quish her dower, and did not bind her individually to make title to the lands; nor 
was the surety to the bond bound for her acts, further than she was bound herself. 

2. The statute of non-claim, commences runing from the time of the payment of 
the purchase money of land, if there is any one then in being of whom the ven- 
dee can demand title, and the rule would be the same, if the vendee was evicted 
by title paramonnt, or the hier asserted a title hostile to that of his ancestor. 


Error to the Circuit Court of Dallas. 


John Mosely, defendant in error, brought an action, in the cir- 
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cuit court of Dallas, aga‘nst the plaintiffs in error, as admin’stra- 
tors of Lloyd Barns, deceased, upon a bond, dated 4th December, 
1832, executed by Henry W. Barnes, with Martha M. Barnes, 
his wife, and the said Llovg Barnes, deceased, for the payment of 
twenty-eight hundred dollars, to said Mosely, with a condition 
under written; whereby, after reciting to the effect, that said Mose- 
ly, together with Mary and Clement Mosely, had that day exe- 
cuted three promissory notes to the said Henry W. Barnes, one 
payable on the Ist of January, 1834, for $400; one payable on 
the Ist January, 1835, for $500. and one payable on the Ist Jan- 
uary, 1836, for $500; and said condition further recited, that said 
notes had been given by said John Mosely, as the purchase mo- 
ney for two several tracts of land, lying and being in Edgefield 
District, South Carol na, (the metes and bounds of wh‘ch are de- 
scribed,) and that the title was to be made to said lands when the 
said notes were paid; then if the said Henry W. Barnes and Mar- 
tha Barns, his wife should well and truly convey, and make a fee 
simple title to the said land, to the said Mosely, and warrant and’ 
defend the same against all persons, especially against the said 
Martha and her heirs that then the obligation was to be void, 
otherwise to remain in full force and virtue. 

The declaratien sets out this condition, and avers, that ‘al- 
though said Mosely had long s:nce paid all said promissory notes, 
given for said purchase money, for said land, and every part 
thereofto said Henry W. Barnes, yet neither the said Henry W. 
Barnes, nor the said Martha Barnes, his wife have made a fee sim- 
ple title to said lands, to Mosely, and warranted and defended the 
same against all persons, especially the said Martha Barnes and 
her heirs; but so do, after the death of the said Henry W., the 
said Martha had hitherto wholly neglected and refused, and still 
does neglect and refuse, although specially requested so to do, 
heretofore, to wit: on the 25th September, 1841, after the death 
of said Henry W. Barnes, to wit, in the county aforesaid, by rea- 
son of which breaches, the said writing obligatory became for- 
feited, and an action accrued to demand and have said sum of 
$2800. 

To this declaration, there was a general demurrer in short, by 
consent; which was overruled by the court. 

The defendants (in the court below) then filed scven pleas; 
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which, with the proceedings consequent upon them, it is deemed 
unnecessary to notice on this occasion, except the last. 

The 7th plea was upon the statute of non-claim; setting forth 
that the claim or demand, sued on, was not presented to the de- 
fendants, as administrators, within eighteen months after the let- 
ters of administration on the estate of their intestate were grant- 
ed, nor within eighteen months after said claim accrued—and 
which letters were granted on the 8th of October, 1838. 

To this plea the plaintiffs demurred, which having been over- 
ruled by the court, he filed a replication to said plea, that his 
aforesaid claim or demand accrued within eighteen months next 
previous to the commencement of this act on, and not sooner, to 
wit, on the 25th September, 1841, at, to wit, in the county afore- 
said, and this he is ready to verify, &c. 

To this replication, the defendants in the court below, demurred; 
but the court overruled the demurrer. 

The judgment of the court below overruling the demurrer to 
the declaration, and that overruling the demurrer to the replica- 
tion to the 7th plea, ae the only ass gnmea's of error, wh ch the 
court thnk it necessary to notice. 


R. Sarrotp and G. W. Gay e, for plaintiffs in error. 
Wa. Hunter, conira. 


CLAY, J—1. The question, whether the court below erred, 
in overruling the demurrer to the declaration, rests upon the le- 
gal effect of the bond, on which the action is founded. The bond 
was given by Henry W. Barnes, with Martha M. Barnes, his wife, 
and Lloyd Barns, the intestate of the plaintifls in error, to the de- 
fendant in error, in the penal sum of $2800, conditioned for the 
conveyance by the said Henry W, and Martha M, of title to 
certain lands in South Carolina, on the payment of a certain sum, 
being the consideration for said lands, by the said John Mosely. 
The declaration avers the payment of the purchase money, long 
since, and the tender of a deed of conveyance to Martha M. 
Barnes, for her signature, on a day previous to the commence- 
ment of the action. 

It is adinitted by the counsel, on both sides, and such is undoub- 
tedly the law of this country, that this bond imposed no legal ob- 
ligation on Martha M. Barnes. Being a married woman at the 
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date of its execution, as appears upon the face of the bond, she 
was incapable of binding herself, and so far as it purports to im- 
pose any duty on her, it is absolutely void. It is a settled prin- 
ciple of the common law, that covelure disqualifies a feme from 
entering into a contract, or covencnt, personally binding upon her. 
She may, at common law, pass her real property by a fine levied; 
and under our statute, and similar ones, perhaps exist in most, or 
all the other states, she may, in conjunction with her husband, and 
upon such examination as the statute requires, convey her real 
estate or any existing, or future contingent interest in it. This 
has been well called a shield of protection, which the law throws 
around a married woman, in reference to the possibility, that the 
husband, practising upon her affections and fears, may take un- 
due advantage of her. Hence, she is disabled from contracting 
personally, with him relative to her property, except according 
to the forms prescribed by law. [17 John. R. 167; Clancey’s 
husband and wife, 68; 32 vol. Law Library, 59.] 

But, the counsel for the defendant in error, admitting the sound- 
ness of this principle, contends that a man may covenant for the 
performance of the acts or duties of another; and, that regarding 
this bond, as not in any degree legally binding on Martha M. 
Barnes, his wife, it must be construed as the obligation or cove- 
nant of Henry W. Barnes, that Martha M. Barnes, should make 
the conveyance of title contemplated by the condition. It is 
not controverted that an individual may covenant that another, 
shall do an act, or perform a duty; but the question recurs, is 
this a covenant of that nature? The stipulation in the condition 
of the bond, is not that Martha M. Barnes shall convey title to the 
lands described, after the death of her husband; nor that she, in- 
dividually, shall, at any time, make the conveyance, but that «the 
said Henry W. Barnes, and Martha M. Barnes, his wife, shall well 
and truly convey, and make fee simple title” &c. In placing a 
construction on a contract, or ascertaining the meaning of the 
parties, reference should always be had to the laws of the coun- 
try, in which it is made, and the surrounding circumstances; and 
language should be interpreted according to its usual acceptation. 
According to the law ofthis State, when the contract was made, 
a feme covert must unite with her husband in the conveyance of 
real estate, of which he is seized and possessed during the cover- 
ture, in order to bar her claim to dower, if she should survive 
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him. For that purpose alone, she joins him in the deed, and if 
she were alterwards to become entitled to the land, through any 
other medium, she would not be estopped to assert her right, in 
consequence of having s:gned the deed with her husband. It 
would not be assuming too much, to suppose, that it is the gener- 
al understand:ng of the country, that a married woman should 
unite with her husband in a conveyance of real estate, for the pur- 
pose of securing the purchaser against her future, contingent 
claim for dower. ‘Thea, it is reasonable to suppose, that when 
this bond was executed, the parties had these things in their 
minds, and with the view to the relinquishment of her dower, 
merely, and not the conveyance ofthe title, she was united with 
her husband in the bond. There is no covenant in it, that she 
shall ever make a separate conveyance; and, as it would have 
been a futile attempt to bind her by such a contract, the reasona- 
ble construction, appears to be, that the understanding of the par- 
ties was, that she should join her husband in making such a con- 
veyance, as would ccnform to the law and practice of the coun- 
try. 

It is admitted on all hands, as the scttled law of this State, that 
an individual holding an obligation for the conveyance of title to 
real property, is bound to tender to the obligor, a deed conform- 
ing to its terms, before he cin allege a breach. We have seen 
that the signature of Martha M. Barnes to the bond, on which this 
action is founded, imposed on her no legal obligation to make 
the conveyance; and we have seen that the bond cannot be con- 
strued as a covenant, on the part of Henry W. Barnes, or Lloyd 
Barns, that a title should be conveyed by Martha M. Barnes, sep- 
arately and individually. [rom these premises, the conclusion is 
inevitable, that the tender of the deed to Martha M. Barnes, was 
not such as to sustain any breach of the condition; the breach as- 
signed in the declaration is defective, and the demurrer should 
have been sustained. 

The right to demand such a conveyance, as is contemplated by 
the condition of the bond, accrued on the complete payment of 
the purchase money. If Henry W. Baries wes then living, there 
is no doubt, that the tender of a proper deed to him, would have 
been good; and his neglect, or refusal to execute it, would have 
been a breach of his covenant. If he was then dead, the tender 
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of the deed might have been made to his heirs, if they were of full 
age, and the lands had desce nded to them. 

The views, which have been presented on the first assign- 
ment of errors would dispose of the case in this court, for the 
present, but we have thought it advisable to pass on the 7th as- 
signment, which goes to the overruling the defendant’s demurter 
to the plaintiff’s replication, tu the plea of the statute of non-claim, 
as it may have an important influence on the future destiny of the 
cause, between these purtics. 

As we have seen, te plee alleges, that the claim, or demand, 
sued on, was not presente ‘d to the defendants (as administrators 
of Lloyd Barnes) within eighteen months after the letters of ad- 
ministration on the estate of said Lloyd Barnes, deceased, were 
granted, nor within eighteen months after said claim accrued— 
and that said letters were granted on the 8th of October, 1838. 
The replication avers that the claim or demand accrued within 
eighteen montlis previous to the commencement of this action, 
and not sooner, to wit, on the 25th September, 1841, and con- 
cludes with a verification. Ilere is merely a re-affirmance of the 
averment in the deciaration, so far as re cards the time of tender- 
ing the deed to Martha M. Barnes; without any additional aver- 
ment or fact, as to the manner, or means, by which the claim ac- 
crued. The averment is insutlicient of itself, because it does not 
show why, or how, it so accrued; and there is no averment that 
supplies this deficiency, but it is left to the terms of the condition 
of the bond, which fixes the time for making the deed, or the right 
of the obligee to demand it, at the time of the payment of the 
purchase money. The day on which the payment was made, is 
no where shewn by the foregoing part of the pleadings, and as 
the replication leaves it uncertain, it must be considered defec- 
tive. 

We do not consider the argument sound, that the statute of 
non-claim only began to run ‘rom the tender of the deed, if it had 
been made to a person under any legal obligation to convey; nor 
that it would only begin to run when the right of action accrued. 
The provision of the statute is, that “all claims against the es- 
tates of deceased persons shall be presented to the executor or 
administrator, within cighteen months after the same shall have 
accrued, or within eighteen months after letters testamentary, or 
letters of administration shall have been granted to the executor, 
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or administrator,” &c. The language of the statute is not after 
the right of action has accrued, but after the claim has accrued. 
It certainly never has been its construction, that a claim which 
does not become due within eighteen months, after the grant of 
letters testamentary, or of administration, shall not be presented 
within that time. Such a construction would go far to defeat 
the beneficial purposes for which it was intended; and, as we 
think, would be inconsistent with the interpretation heretofore 
given it by the courts. 

The claim in this case, was primarily for a conveyance of the 
land, for the performance of which, the personal representatives 
‘ were not responsible until it was converted into a money demand 
by a breach of the condition of the bond. It could not, however, 
be tolerated that the obligee should lie by for years, without de- 
manding performance, and then convert his claim into a money 
demand, and proceed agaist the executor. 

We think, therefore, that the statute would commence running 
from the time of the payment of the purchase money, if there was 
any one then in being, of whom the obligee could demand title. 
The same rule would obtain, if the obligee was evicted by title 
paramount, or the heir asserted a title to the land hostile to the 
title of his ancestor; asin both cases a demand of title would be 
nugatory; and the law never requires an unnecessary act to be 
done. The case of Paine v. Smith, ex’r, [2 Root’s Rep. 142,] es- 
tablishes the principle, that there is no diflerence between a con- 
ditional and absolute liability, as to the necessity of a presentment 
to the executor,to prevent the operation of the statute of non-claim. 

Whether, in a case where the obligor died previous to the right 
of the obligee to demand title, and the title descended to infant 
heirs, it would not be necessary, if the obligee wished to preserve 
his claim against the executor, that he should proceed promptly 
against the heirs, in a court of chancery, or by petition to the 
county court, under our statute, need not now be determined. 

Let the judgment be reversed, and the cause remanded. 
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ELMES & Co. v. McKENZIE. 


1. In pleas in abatement, matters of form are revarded as substance; therefore 
where a plea to the jurisdiction, that the defendant was a resident free-holder of 
another county, contained a verification, and concluded to the country, it was 
held bad on demurrer. 

2. The statute abolishing special demurrers, does not apply to pleas in abatement. 


Error to the County Court of Autauga. 


Assumpsit, by the plaintiffs in error, against the defendant in 
error, who in proper person pleaded in abatement, «that at the 
time the plaintiff’s writ was executed upon him, that he was a ci- 
tizen and free-holder of the county of Tallapoosa, and that he still 
resides in said county, and ever has, from the begining of the said 
action; all of which he is ready to verify and therefore he puts 
himself upon the country, whether the plaintiff should have or 


maintain the said action. Sworn to, &c. 
Joun McKenzin.” 


To this plea, the plaintiffs demurred and the court overruled 
the demurrer, and thereupon the plaintifis took issue on the plea, 
and verdict and judgment for the defendants. 

The plaintiffs assign for error, the judgment on the demurrer, 


Pryor, for the plaintiff in error, cited 7th Porter, 445. 


ORMOND, J.—The plea is defective in concluding to the 
country. Pleas to the jurisdiction should conclude with a veri- 
fication. [1 Chitty’s Pleading, 450.] It is true, that in the body 
of the plea, there is an offer to verify it, but the conclusion of the 
plea is to the country, which must be regarded as the tender of 
an issue to the country, as it could not be tolerated that a plea in 
abatement, should be framed so ambiguously as to leave it in 
doubt, whether it concluded with a verification or to the country. 
Matters of form are regarded as substance in pleas in abatement, 
and are not embraced in our statute abolishing special demurrers, 
{7 Porter, 445.] So, in England, the statute in relation to the 
assignment of causes of demurrer, has been held, not to apply to 
pleas in abatement. [2 M. and 8. 484.] 

Let the judgment be reversed, and the cause remanded. 
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LUNSFORD, er au. v. RICHARDSON & ONEAL. 


. The act to authorise the amendments of writs of error, requires the writ to be a- 
mended in all cases, where it is necessary to make it conform to the record. 

. A writ of error willlie, to revise the judgment of a court overruling a motion te 
quash a forthcoming bond, so us to avoid an execution issued thereon; and al. 
though the execution has not been made part of the record by bill of exceptions, 
or otherwise, it will be looked to by the appellate court, to ascertain if it is cor- 
rectly described in the condition of the bond. 

3. The forthcoming bond described a fieri facias as having issued against the goods 
&c. of J L, requiring to be made for debt, damages and costs $2743 ; the fi. fa. 
issued against the goods, &c. of J L, W HC, LJ M,and AJS, requiring to be 
made the sum of $2492 50-100: Held, that the bond did not conform to the 
execution, and that the same should be quashed. 


Warr of Error to the Circuit Court of Sumter. 


This was a motion by the plaintiffs in error, to quash a forth- 
coming bond. The bond is dated the 26th March, 1840; is exe- 
cuted by John Lunsford, Peter B. Whiting, and James E. Jones, 
in favor of the defendants, and is in the penal sum of five thou- 
sand four hundred and eighty-six dollars. In the condition it is 
recited that an execution issued from the Circuit court of Sumter, 
in favor of the defendants in error against « John Lunsford for the 
sum of two thousand seven hundred and forty-three dollars, in- 
cluding debt, damages and costs; bearing test the 16th day of 
March, 1840, which execution was levied on one hundred bales 
of cotton as the property of Lunsford, to satisfy the same. The 
condition proceeded as usual to declare, that the bond should be 
void if the cotton was delivered at the time and place of sale, both 
of which were particularly designated. 

The execution, including debt, damages, and the costs taxed 
by the clerk, required to be made the sum of twenty-four hun- 
dred and ninety-two 50-100 dollars; and on the ground of the 
discrepancy between the execution really issued and that describ- 
ed in the condition of the bond, the motion to quash was founded. 
The judgment of the court on the motion is as follows : « Richard- 
son & Oneal v. John Lunsford. This day came the parties, by 
their attorney, and the motion to quash the forthcoming bond, &c- 
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coming on to be heard, and after argument of counsel had there- 
on, it is considered by the court that said motion be discharged.” 

The parties to the writ of error are John Lunsford, Peter B. 
Whiting and Richard S. Jones, adm’rs of James E. Jones, dec. 
plaintiffs, and Richardson & Oneal, the defendants. 


R. H. Srru, for the plaintiffs in error.. Anticipating the argu- 
ment for the defendant in error, he insisted that the judgment on 
the motion to quash may be reviewed on error; the cases deci- 
ded by this court are not opposed to such a conclusion; that if 
there is a misjoinder of plaintiffs in error, the writ may either be 
amended, or considered as amended under the late statute upon 
the subject. The description of the parties to the judgment in the 
margin of the entry may be rejected as surplusage, and the judg- 
ment be held to decide the motion as between all the parties to 
the execution and forthcoming bond. [Drummond v. Wright, 1 
Ala. Rep. 205.] The execution is a part of the record, and may 
be referred to for the purpose of ascertaining whether it authoriz- 
ed such a bond as wasexecuted. [1 Munf. Rep. 60; 2 Leigh’s 
Rep. 545.] Ina proceeding such as this was, no notice was. ne- 
eessary—it was an incidental step in the case which the parties 
are presumed to have been informed of, in consequence of their 
continuance in court. 

These objections being out of the way, the discrepancy between 
the bond and execution will be apparent. The penalty of the 
bond is $5,486, and the execution described is for $2,743, includ- 
ing debt, damages and costs. The fiert facias which was le- 
vied is for $2,492 50-100, including debt, damages and costs, and 
double the amount is $4,985. This is regarded as sufficient to 
authorize a reversal. [Aik. Dig. 171; 2 Porter, 494; 3 Ala. R. 
484; 1 Ala. Rep. N. 8S. 316; 7 Mass. Rep. 98; 1 Mumf. Rep. 
605; 2 Leigh’s Rep. 545.] 


Mercatre, for the defendants in error. The writ of error 
should be dismissed, because there is no such judgment as can be 
revised by an appellate court; the judgment described in the writ 
of error is not such as is found in the record; and besides, there 
is a misjoinder of plaintiffs, which cannot be amended. [Smith 
& Hill v. Cobb, 1 Stewt. Rep. 62.] But if the writ of error be 
sustained, it is insisted, that the bond and execuiion cannot be 
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looked to, not being set out by bill of exceptions. [4 Porter's R. 
332; 7 Id. 156-270; 9 Id. 136-312; 1 Ala. Rep. N.S. 425; 2 
Id. 345; 3 Id. 285.] 

Again, the motion was rightly overruled, because it did not ap- 
pear that the defendant in error had notice of it. [1 Stewt. & 
P. Rep. 158; 1 Ala. Rep. N.S. 207; 3 Id. 289.] The appear- 
ance by attorney, when no issue was made or trial had, does not 
cure the want of notice. [1 Porter’s Rep. 285; 8 Id. 99; 3 Al. 
Rep. 289. ] 


COLLIER, C. J.—By act of the Legislature « To authorise 
the amendments of writs of error,” it is enacted “that all writs 
of error wherein there shall be any variance from the original re- 
cord, either in the name or the number of the parties, the form of 
action, or other defect, may and shall be amended, and made 
agreeable to such record, by the respective courts, where such 
writ or writs of error shall be made returnable, under such rules 
and regulations as the Supreme court may prescribe.” [Clay’s 
Dig. 312, §39.} The provisions of this statute are so general as 
to require a writ oferror to be amended in all cases where it is 
necessary to make it conform to the record which accompanies 
it. We cannot then repudiate this cause because there are too 
many parties to the writ of error, or because the plaintiffs are lia- 
ble in different rights, but should rather make the proper amend- 
ment. 

In regard to the objection that the writ of error does not cor- 
rectly describe the judgment in the record, it may be again re- 
marked, that if necessary an amendment could be made, so that 
the former would harmonize with the latter. But we are inclin- 
ed to think that as the entry made upon the determination of the 
motion is in proper form, the statement ofthe parties names upon 
the margin, if important, is amendable under the act of 1824, en- 
titled « An act to regulate pleadings at common law.” [Aik. Dig. 
266 ; Armstrong v. Robertson & Barnwell, 2 Ala. Rep. N. S. 
164; Drummond v. Wright, 1 Ala. Rep. N. S. 205.] 

The decision of a court upon a motion addressed to its discre- 
tion, cannot be reviewed by an appellate court; hence the mo- 
tion to strike out a plea, ifrefused, furnishes no sufficient ground 
of error, for it is competent for the court to put the plaintiff to his 
demurrer. [Johnson, adm’r, v. Wren, 3 Stewart’s Rep. 172; 
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Townson v. Moore, 9 Porter’s Rep. 136.] So, where the over- 
ruling a motion to quash may not be ultimately prejudicial to the 
party making it, but he may have the benefit of his objection in 
some other form, a writ of error founded upon such a decision 
should not perhaps be entertained. But where a decision is de- 
finitive, and the same point cannot be made in another form, we 
know of no rule which inhibits the revision on error of such a 
judgment. In Hester, etal. v. Keith & Kelly, [1 Ala. Rep. N. 
S. 316,] a supersedeas was granted by the judge of the county 
court of Tuskaloosa, to arrest proceedings on an execution, but 
was afterwards dismissed; a writ of error was sued to this 
court, and no objection was made to its maintenance in.such a 
case, though the writ was dismissed for a misjoinder of parties.— 
A supersedeas is a remedy resorted to in vacation, to suspend the 
action of an execution until court, with the view that it may then 
be quashed ; in term time it is unnecessary, as the powers of the 
court on a motion to quash, are ample, to eflect every thing it 
proposes, and when a supersedeas is dismissed upon the ground, 
that an execution is unobjectionable, the decision is nothing more 
than the refusal to quash it. So, that if a case like the one cited, 
could be here entertained, the one at bar may also be reviewed. 
In conformity to this view, has been the practice of this court, ever 
since its organization. 

The course always pursued in this State for the purpose of 
avoiding forthcoming bonds, or destroying the effect of execu- 
tions issued thereon, is by a motion such as was adopted in the 
present case. And it is impliedly recognized as correct by the 
act of 1807, which among other things, provides «If any forth- 
coming bond be quashed as faulty, the sheriff taking the same 
shall be at all times liable for damages to the party injured.”— 
(Aik. Dig. 171.] 1f such a proceeding be not allowable, the obli- 
gor of the bond would be without remedy, for though the law au- 
thorises an execution to issue on the bond, yet it is not regarded 
as a judgment upon which a writ of error will lie. [Taylor, et 
al. v. Powers, use, &c. 3 Ala. Rep. 285.] 

The counsel for the defendant in error does not deny the pow- 
er of the court to which a forthcoming bond is returned, to quash, 
either the bond or an execution issued thereon, but he insists that 
as the execution upon the levy of which the bond was given, is 
not made a part of the record by bill of exceptions, or otherwise, 
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it cannot be looked to for the purpose of ascertaining if it is cor- 
rectly described in the condition of the bond. In Glasscock vy. 
Dawson, [1 Mumf. Rep. 605,] a writ of fieri facias issued against 
an administratrix, “ to be levied as to certain damages and costs 
of the goods and chattels of her intestate, and as to other damages 
and costs of her own goods and chattels,” and was returned « ex- 
ecuted on certain slaves the property of the administratrix, a forth- 
coming bond taken,” &c. The bond being given by the admin- 
istratrix eo nomine, but expressing that the execution was against 
her goods and chattels, it was decided to be variant from the fi. 
fa. and at the instance ofthe obligoys was quashed. In that case 
the execution was not made a part of the record by any act of the 
primary court, yet it was held to be competent on appeal to com- 
pare it with the bond for the purpose of testing the question of 
variance. So, in Couch v. Miller. [2 Leigh’s Rep. 545,] it was 
held to be competent for the obligors in a forthcoming bond to 
move to quash it. The objection was that the fieri facias was 
directed to the sheriff of Campbell county, but delivered to, and 
levied by the sergeant of the city of Lynchburg, situate in that 
county ; it was held, that the writ gave no authority to the ser- 
geant, and no warrant to him to take the forthcoming bond; that 
the bond was variant from the execution; and it was therefore 
quashed, Further, it was decided, that upon a motion to quash 
the bond because it does not conform to the execution on which 
it was taken, an appellate court will consider the execution as a 
part of the record, though not made so by any express order to 
that effect. [See also, Hubbard vy. Taylor, 1 Wash. Rep. 259 ; 
Downman v. Chinn, 2 Id. 189.] 

We will not undertake to consider, whether to have authorised 
the circuit court to entertain the motion submitted by the defend- 
ants, it was necessary that notice should have been given to the 
plaintiffs, [ Wilkerson, et al. Branham, at this term,] as the judg- 
ment upon the motion expressly affirms the appearance of the 
parties by attorney, and the argument of counsel thereon. This 
is quite sufficient to show that both parties were before the court, 
and is either an admission or a waiver of notice. [Bondurant v. 
Wood and Adams, 1 Ala. Rep. N.S. 542.] 

The view taken disposes of the objections made by the coun- 
sel for the defendants, and we have now but to compare the bond 
and the fiert facias recited in the condition. The execution is- 
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weil against the naiilie he of ‘hilt Lunsford, William H. Carter, 
Langdon J. Morris, and Andrew J. Stephens, while the bond de- 
scribes itas having issued against the goods, &c. of John Luns- 
ford only—the aggregate of debt, damages and costs which it 
requires to be made is $2,492 50-100, while the bond states the 
amount to be $2,743. These discrepancies it is believed are so 
great, that we cannot say from an inspection of the execution in 
the record, that it is the writ to which the bond refers. The mis- 
description is such, that it cannot be identified with reasonable 
certainty ; the execution being placed out of the way, there is 
nothing to sustain the bond, and the circuit court should have 
quashed it. Consequently the judgment is reversed, and the bond 
adjudged to be insufficient to authorise an execution thereon. My 
brothers desire me to add, that in attaining this conclusion it is 
not intended to determine in advance whether the bond is void at 
common law. 


BRANCH BANK AT HUNTSVILLE, v. 
ROBINSON, suHertrr. 


1, K, a debtor to the Bank, proposed in writing to the Bank, to discharge his 
debt in State stock, in a reasonable time; the Bank acted on the proposition, and 
modified it by making alterations in its terms, and offered to receive the stock 
on the terms thus proposed, within onc hundred and twenty days. This propo. 
sition K, as a witness stated, agreed to, but did not notify his assent to the 
Bank: Held, that neither K, or the Bank were bound by the arrangement, and 
that therefore the sureties of K, were not discharged. 

. An order made by the directors of the Bank, after the time within which the 
stock was to have been delivered, enlarging ‘‘ the time for the execution of the 
contracts heretofore entered into between this board and B. P, and John Kinkle, 
for the payment of their debts to this Bank, in State bonds,” does not show, in 
the absence of proof to the contrary, that the previous proposition had been as. 
sented to. 

3. A direction by the plaintiff tothe sheriff, not to levy several executions which 
had successively issued, will not render a subsequent execution upon which no 
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such direction had been given, dormant, as against creditors of the defendant, 
claiming under a deed of trust, made after the last execution came to the she- 
riff’s hands. 


Error to the County Court of Madison. 


This was a motion by the plaintiff, suggesting that the defend- 
dant, as sheriff of Madison county, by proper diligence, could 
have made the money on an alias pluries writ of fierie facias, 
which issued in favor of the plaintiff, on a judgment of the plain- 
tiff for one thousand and eleven dollars six cents, besides costs, 
against John Kinkle, R. B. Purdom and Cortz D. Kavanaugh, 
which writ came to the sheriff’s hands on the 5th September, 
1842. The defendant having ‘led a plea traversing the facts of 
the suggestion, the jury, under the charge of the court, found a 
verdict in his favor. 

Pending the trial, a bill of exceptions was taken, from which it 
appears that the plaintiff having shown the receipt of the fi. fa. 
by the sheriff on the 5th September, 1842, and property in the 
hands of Kavanaugh, one of the defendants, sufficient to satisfy 
it, rested his case. 

The defendant proved that several executions had previously 
issued on the same §udgment, all of which were stayed by agree- 
ment between the bank and the defendants to the execution; that 
the note on which the judgment was founded, was made by Kin- 
kle, and that Kavanaugh was the second endorser; that all the 
parties to the note except Kavanaugh, were insolvent. 

That on the 9th September, 1842, Kavanaugh, for a valuable 
consideration, conveyed his property in trust, to secure certain 
creditors, which was duly recorded. The defendant also read 
the following letter from Kinkle to the Bank, together with cer- 
tain extracts from the minutes of the board of directors. 

« Extract from the Minutes of the Board: 

Branch of the Bank of the State of Alabama at Huntsville, 
13th October, 1842. 

The following communication from Mr. John Kinkle, was 
submitted and read: 

GentLemen—F'rom the enclosed statement, you will perceive 
that Caruthers & Kinkle and John Kinkle, owe your bank a 
balance of suspended debt, of $7208 08. This debt has been 


° ¢ 
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dragging along since 
time to the amount 
provis! ton for any ] D2r 


me. The last oi n 
this debt, and | 
am extremely anxious to relieve myself of my embarrassments, 


and place myself right side up ence more, and commence anew. 
Therefore, 1 make you the following proposition, viz: I will pay 
you $15,000 in State bonds, at par, out of which I will extinguish 
the above debt, the bank paving ‘me the balance in money, on the 
delivery of the bonds at such place as may be agreed upon, your 
board giving nie a reasonable time to carry out the same. 


Joun Kingxe. 
To the President and Directors ofthe 
Branch Bank at Huntsvil 
Whcreupon, Mr. Bradley offered the following preamble and 
resolutions, which 
Whereas, the debts due from Caruthers & Kinkle, to this bank 
amounting at this time, including interest and costs, to about 
$6,423 33 is considered extremely doubtful; therefore, Resolved, 
that upon the delivery by John Kinkle, of $12,000 of Alabama 
State bonds, redeemable by this bank to the agent of th's bank in 
er, O ’res.dent or cashier "of thi 
bank here, within one hundred a wenty days from th’'s date; 
that then the c: orem of this ank be i eaten to give the said 
Caruthers & Kinkle, credit for them at par , out of which he shall 
deduct the aforesnid debts of Caruthers te Ki and also a debt 
of John Kinkle, amounting at th’s time, with interest and cost 
added, to about the sum of $864, Pe ; said Kinkle the 


ft 


balance in the notes of the State oa : Ol of its branches, 
and no part of said contract shall nay oxecuted, until the whole 
amount of the $12,000 of State bonds, shall have been delivered 
by the said Kinkle as befor ’ stipulated d.” 

Also, the further extract tr yn the Minutes of th ard, on the 
16th February, 18-413. 

« Resolved, That the time for the consummation of the con- 
tracts heretofore entered into between this board and Benjamin 


Patterson and John Kinkle, for the payment of their debts to this 
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bank, in State bonds, be extended to the 25th December next, 
(1843.”) 

It was further proved by Kinkle, that he agreed to the modi- 
fication of his proposition, as made by the bank, but had never 
given any notice thereof to the bank. This being the proof, the 
court charged the jury that if they believed the testimony, they 
must find for the defendants. ‘To which the plaintiff excepted, 
and having prosecuted this writ, now assigns it as error. 


McCune, for plaintiff in error, contended, that the proof did 
not show any contract by which the bank had precluded itself 
from proceeding at any moment to collect its debt from Kinkle, 
the principal, and that therefore the surety was not discharged ; 
that what the couris considered a contract, was a mere propos:- 
tion not assented to by Kinkle, so as to be binding on him, and 
therefore, if it would under any circumstances have been a con- 
tract, was not under the facts of the case. 

That admitting it to be such a contract as would absolve the 
surety, the sheriff could not avail himself of it; the issue was simp- 
ly whither the money could have been made by due diligence 
from Kavanaugh. 


Rosinson, conira, maintained that there was a valid contract 
between Kinkle and the bank, on sufficient consideration, as the 
bank was thereby to sccure a doubtful debt; and that it was a 
contract, was shewn by the last resolution of the board of direc- 
tors,in which it was treated as such, and still subsisting. That 
if the bank could not recover of the surety, it coukd not recover of 
the sheriff, as the sheriff would have been a trespasser if he had 
proceeded to levy or sell, after the surety was discharged. He 
cited, 1 Stewart, 262; 2 ib. 63; 3 ib. 14; 6 Porter, 166; 8 ib. 108; 
3 Ala. 335; 4 Dallas, 168, note 1,213, 358; 2 Johns. 417; 8 ib. 20; 
11 ib. 110; 15 ib. 429; 17 ib. 274; 1 Wilson, 44; 4 Wend. 332; 12 
Wend. 405; 5 Cow. 398. 


ORMOND, J.—Waiving for the present, the consideration of 
the question, whether the proposition of Kinkle, if acceded to by 
the bank, would have prevented the latter from pressing its exe- 
cution against the former, before a breach of the agreement, we 
will proceed to the enquiry whether; under the facts disclosed by 
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the record, there was a valid agreement between the parties, by 
which the bank was bound to hold up the execution until the time 
for the delivery of the stock had arrived, and there was a failure 
to deliver it. 

pia ae of the effect re. aeons entered into between 
the creditor and the principal debtor to the prejudice of a surety 
has been repeatedly considered by th: s court; and in a recent 
case, [Fletcher v. Gamble, 3 Ala. 3 i, the doctrine was again 
examined at some length, : pee the authorities reviewed. It is there 
stated that the reason that giving day of payment operates to dis- 
charge the surcty is, that the sreditor at by his own act depriv- 
ed himself of the power of doing that, which the surety has a 
right to call on him in a court of equity to do, to sue the principal; 
and has also deprived the surety of his ri ight of paying the debt, 
and proceeding himself against the principal. T he question then 
is, whether under the facts disclosed, the bank had deprived itself 
of the right of coerec'ng payment from Kinkle, for a stipulated 
period. 

It appears from the proof, that the latter made a proposition: in 
writing to the former, to pay his debt in State stock, upon certain 
conditions; this proposition was not acceded to as made, but a 
modification was made in it by the bank, which, as modified, 
it offered to accept. It appears that Kinkle never notified the 
bank that he accepted the offer made by it, and it cannot require 
any argument to show thatthe proposition of the bank was not bind 
ing on either until assented to by Kinkle. The latter states, that he 
agree | to it, but did not notify the bank of his assent. The as- 
sent to be binding on Kinkle, must have been such as the bank 
could have availed itself of and enforced. ‘The mental acquies- 
cence should have been manifested by some act susceptible of 
proof; otherwise, as it was not legally binding on Kinkle, it could 
not be enforced by the bank, and was therefore not legally bind- 
ing on either. 

It is further argued, that the subsequent order made by the 
bank, enlarging the time within which it would receive the stock, 
is an admission on the part of the bank, that the agreement was 
consummated. This order was made by the bank on the 16th 
February, 1843. The period within which the bank, by its first 
proposition agreed to receive the stock, in payment of its debt, 
(one hundred and twenty days) had expired on the 10th Februa- 
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ry, and this was. in Jaw, and in fact, a new offer made by 
bank to receive stock in payment of the debt, and the previous 
proposition is referred td, as showing the conditions on which the 
offer is made. This proposition, like the former, does not appear 
to have been acce led to by Kinkle, si for the reasons already 
given, was not me on either party. 

Some stress was laid in argument upon the phraseology of the 
last order made by tl 1e direetors of the bank, in which the former 


7 
i 


} 


nd b | 7 . + oe 4 ” T4 . . ch oo 7 * 
propos.ti m of the dDenk is calle “d a *concract. it 1s very certain 
at ‘ aia ewrnen ts La fare “at at a ae 1 ron 
that the mere designation of the iorme1 proposition as a contract, 


does not make it cue,and although it might be conceded, in the 
absence of prooi to the contrary, that this was an admission that 
; 


the first propos: ton jad been assented to, so as to be binding on 
boih parties, no such result can follow when the contrary is shown 
to be the faci. % hold otherwise, would be to make this order 
operate as an esioppel by which the bank was concluded from 
showing the truth. 

It was further contended that as seer Pe ‘evious executions 
had issued, which the sheriff did not levy by the direction of the 
plaint.il, the sureties consent.ng thereto, that this execution, in 
reference to which no such direction had been given, had become 
dormant, and therefore void against junior judgment creditors, 
and purchasers. In the case of Woods v. Gary, at the last term, 
the ques stion of what facts would render an execution dormant 
and void, as to junior jadgment cred.tors, was considered. 

We then held, that a direction by a plaintiff to hold up and not 
to levy an execution, would render it dcrmant, and give a pre- 
ference to the execution of a ji unior }! ulament creditor subsequent- 
ly issued; but that such delay, if not fraudulent in fact, would not 
luppair the dicen of the execution, when re-issued as against a ju- 
nior judgment creditor, whose execution was not issued until af- 
ter the return day of the execution of the elder judgment. 

There is no pretence here, that the delay which was assented 
to by all the pariics, was fraudulent in point of fact, nor could it 
by possibility injure eny one who te not then an executicn 
against some of the de (endants in the sheriff’s hands. The last 
execution came to the sheriff's hands on the 5th September, 1842, 
and if no previcus dicn ex.sted, one attached then in favor of the 
bank. This was five days before the deed of trust relied on was 
executed, and shows that the bank had the prior lien. 
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It might perhaps be questioned whether the sheriff could inter- 
pose such a defence to excuse his neglect; but as that point is 
not necessary to the decision of the cause, we forbear any com- 
ment upon it. Let tae judgment be reversed, and the cause re- 
manded. 


THE OSWITCHEE COMPANY v. HOPE & CO. 


1. The commissions allowed by law, upon the levy of a fierie facias, should not 
be taxed by the clerk in the bill of costs. 

2. It iscompetent fora party, at whose suit civil process issues, to suspend its en- 
ergy, by directing the sheriff not to execute it; and where the sheriff is instruct- 
ed not to levy a fi. fa. uniil further orders, or to hold it merely to bind the debtor’s 
property, in ncither case, can the officer claim fees for the disobedienoe of in- 
structions. 

. A motion to the court to adjudge to the sheriff, costs upon an alleged levy of a 
writ of fi. fa. even if g 
by anotice to the defendant in execution; and an order made in such case, will 
be considered as so far void, that the court making it, may quash an execution 
issued thereon. 

. Where the petition fora supersedeas refers to the execution, and prays that the 
same may be superseded, the execution is thereby madc part of the record, and 
will be so regarded by an appellate court. 

. Where an execution is superseded upon a petition filed in vacation, it is not ne. 
cessary for the defendant in execution to move the court to quash it; the peti- 
tion itself, is a motion to that effect, and may be so considered even where a sue 


persedeas has innprovidently issued. 
Warr of Error to the Circuit Court of Russell. 


The defendants in error, being merchants and partners in 
trade, under the style of * Hope & Co.” recovered a judgment 
against the plaintiffs, doing business together in the name of 
“The Oswitchee Co.” An execution was issued on that judg- 
ment, and placed in the sheriff’s hands on the Ist June, 1842, 
which by his indorsement thereon, appears to have been levied 
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on sundry tracts of land. Ateeweie on the 18th August, 1842, 
the sheriff made the following return, viz: “ Levy dismissed and 
proceedings stayed by order of Jones & Benning, plaintiffs at- 





torneys.” 

At the term of the c‘reuit court, holden in October, 1842, a mo- 
tion and order thereon were made as follows: “motion to direct 
the clerk to tax costs, so as to include one half the usual com- 
missions of a full commission. Hooper, for motion.” 

« Whereupon, it is on motion ordered, that the clerk be direct- 
ed to re-tax the cost, and to tax for sherifl’s commissions on the 
levy already ynade on the execution in this case, one half of the 
amount of commissions chargeable in cases where full collection 
has been made.” Under this order the clerk taxed half com- 
missions on the sum required to be made by the execution, a- 
mounting to the sum of ‘teenigceiahd hundred.and fourteen 50- 
100 dollars; and thereupon issued an alias fierie facias on the 
22d of November, 1842, requiring the sheriff to make the dama- 
ges and costs expressed in the original, and the additional costs 
ordered to be taxed by the court. On the 28th March, 1848, 
the sheriff returned the alias fierte facies indorsed thus: « Pro- 
ceedings stayed by order ef Jones & Benning, plaintiffs attor- 
neys.” 

On the 8th December, 1842, the defendants in execution pre- 
sented their petition in writing toa judge of the circuit court, 
praying the court to supersede that execution as to the half 
commissions thereby required to be made; and an order was 
made granting a superssdeas on the terms prescribed by the 
statute. The grounds on which a supersedeas was prayed are, 
1. Because the sheritf was directed and ordered by the plaintiffs, 
before the original fi. fa. was placed in his hands, not to levy it, 
but retain and return it to the clerk who issued it, with the ap- 
propriate indorsement thereon; notwithstanding this directiong the 
sheriff did levy that execution on the defendant's property, and 
retained the execution until the day of its return, but without ever 
having advertised the property for sale. 2. Because the half 
commissions were taxed without any notice having been given 
to the defendants in execution, or appearance by them. At the 
succeeding term of the circuit court, an entry was made reciting 
the judgment, and all subsequent proceedings, and rendering a 
judgment upon the szpersedeas as follows: «And now at this 
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term the matters and things contained in said petition, being heard 
and considered of by the court. the same is discharged and held 
for nought. It is therefore considered by the court that said de- 
fendant take nothing by their sa'd swpersedeas, and that said plain- 
tiff recover of the said defendant the cost in this behalf expended, 
for which let execution issue.” ‘To revise this last judgment, the 
defendants have sued out their writ of error. 


Bexser and Hayne, for the plaintifls in error, made the fol- 
lowing points. 1. It is not regular for the clerk to tax such costs 
as may accrue to the sieriff aiter the execution is placed in his 
hands; a re-taxation implies that the costs had been improperly 


taxed, which was not the case in the present instance. 2. Ifit 
had been proper to grant such a motion, the defendants should 
have had notice that they might shew cause against it. [See 10 
Mass. Rep. 26,1 Pick. Rep. 211; 1 Johns. Cases, 32; 2 Id. 114; 
4 Hals. Rep 383; 2 Wend. Rep. 244.] 3. If the levy had been 
justifiably made, perhaps the sheriff might have refused to dis- 
charge it until he made his commissions of the defendant. [5 
Term Rep.] But having returned the execution, he had no reme- 
dy against the defendant, but must look to the plaintiffs or their 
attorney. [Sce 1 Caine’s Rep. 192; 5 Johns. Rep. 252; 4 Wend. 
Rep. 479; 6 Wend. Rep. 535; 9 Id. 435; 17 Wend. Rep. 14; 7 
Taunt. Rep. 5.) 4. The plaintiffs had the right to control their 
execution and the levy, became inoperative for any purpose, and 
no consequences followed its suspension prejudicial to the de- 
fendants. [3 Wash. C.C. Rep. 60; 3 Cranch’s Rep. 1; 4How. 
Rep. 130.] 5. The discharge of the supersedeas does not appear 
to have been ordered, because the facts stated in the petition were 
untrue; the recitals in the order show that the facts were not con- 
troverted, but that the court refused to quash the execut:on because 
it issed under the sinction of the order re-taxing the costs. 
6. The levy was irregular and unauthorised, because against the 
plaintiffs orders. 7. The facts disclosed in the petition, authoris- 
ed the supersedeas. [Lockhart v. McElroy, at the last term: 
See also 3 Porter’s Rep. 335.] 8. It was not necessary that 
the facts should have been sct forth in a bill of exceptions, the 
petition, execution, &c., may be looked to as parts of the record. 
[5 Porter’s Rep. 103.] 
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Heypenrennt, for the defendant, insisted, 1. T hat the sheriff’s 


commissions stood upon the grovnd of other costs, and were 
properly yen in the we of costs by the clerk [Aik. Dig. § 1, 
184, 188; Id. § 2, 190, and § 6,191.] 2. Notice was not necessa- 
ry to watieiaien a taxation of the sheriff’s commissions; the pro- 


ceeding may be assimilated to a metion to amend a judgment, 
to render judgment xnune pro tune, or to substitute papers—in all 
which, notice according to the decisions of this court, is not re- 
quired. 3. If the swpersedeas was dismissed upon extrinsic 
proof, then as there is no bill of exceptions, the court cannot re- 
vise the decision. 4. But itis contended, that the dismissal was 
proper, the super ‘sai as had performed its office, viz: suspended 
the execution until court, and the proper course for the defendants 
to have taken, was to move to quash the execution. In fact the 
supersedeas could not have been continued in force, for it not only 
prevented the collection of the commissions, but ef the damages 
which the plaintiff’s had recovered. 


COLLIER, C. J.—It is not the appropriate office of the clerk 
to tax in the bill of costs, the commissions allowed by law, to the 
sheriff, consequent upon his lev ying a writ of fierie facias. As it 
cannot be known when the writ issues, whe ther he will be enti- 
tled to any commissions, or how much, no express authority can 
be conferred by the execution to make any. Our practice has 
been invariably for the officer levying a fi. fa. to collect as an 
incident to the sum adjudged to the plaintiff; all consequential 
costs. But it is unnecessary to consider this point further, as 
the record presents other questions of more prominency, which 
are decisive of the case. 

It may be conceded, that under our statute in respect to the 
fees of sheriffs, [ Aik. Dig. 188,] that the sheriff is entitled to the 
half commissions allowed thereby, after the levy of a fierie facias, 
although the parties enter into a compromise, or the plaintiff di- 
rects a stay of further proceedings, so as to dispense with a sale. 
[See also Watson’s sheriff, 79.] But this is the case only when 
the levy is regularly and justifiably made. Where civil process 
is placed in the sheriff’s hands, it is entirely competent for the 
plaintiff to suspend its energy by directing him not to execute its 
mandate. It is certainly the duty of an officer to obey with 
promptness all process committed to his hands; but the nature of 
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his office does not neg that he should set at defiance the di- 
rections of him for whom the writ shows he was called on to act. 
If he is instructed not to levy an exccution until further orders, 
or merely to hold it, as it is sometimes cailed, to bind the debtor's 
property, in neither case can the offic er claim fees for the diso- 
bedience of instructions. Tru: sherif is a public officer, ne- 
cessarily possessing extensive powers and held to stv.ct accoun- 
tability; he is an agent provided by the law, to aid in the edmin‘s- 
tration of justice; yet in the execution of proccss in suits between 
individuals, he must also be regarded as the agent of the party 
who is the actor. This conclusion is enforced by the reason and 
convenience of the thing, as well as by the fact that its correct- 
ness has always been acquiesced in, in practice. A fierie facias 
is never placed in the hands of an officer with a view merely to 
his own benefit, but that he may make the money which has 
been adjudged against the defendant therein. The idea, then, 
that in despite of directions to the contrary, the sher.ff may levy 
on and sell the debtor’s property, cannot be tolerated. Sucha 
‘conclusion would assume that the execution of the judgment was 
beyond the plaintiff’s control, or that the officer was authorised 
to proceed with a view to his own emolument enly, both of which 
assumptions we have said were alike unfounded. ‘The commis- 
sions allowed to a sheriff are not a mere gratuity, but are intend- 
ed as a compensation for services performed, and unless th’s 
compensation be earned by the performance of the serv.ce in a 
legal and justifiable manner, he cannot ins.st upen receiv.ng it. 
But if it were conceded that half commissions were due to the 
sheriff, so far as any thing appears to the contrary, no order di- 
recting their taxation would be regular, unlcss the defcndant in 
execution had notice of the motion. True, we have lLeld, that no 
notice was necessary in order to author.se a judgment nune pro 
tunc. [Allen & Dean v. Bradford, & Shotwell, 3 Ala. Rep. 
281, and cases there c.ted.] or to obtain Jeave to substitute papers 
in a cause for those which have been lest. [Wilkerscn, et al. 
v. Branham, at th's term.] In the first czs>, the met.on ‘s found. 
ed on matter of record, and is intcnded to g.ve eficct to a pre- 
vious order of the court; in the latter to g ve to the plaint-ff the 
benefit of his judgment, by putt:ng the record in the same condi. 
tion in which it was when the jidgment was rendered; the legal 
intendment in both is, that the defendant is in court to gainsay 
80 





634 ALABAMA. 








The Oswitchee Co. v. Hope & Co. 


the motion, if he thinks proper. The motion in the present case 
proposed something more, it was to adjudge the defendents liable 
to pay a sum of money beyond what was determined by the 
judgment; it was not intended to perfect that which was merely 
incomplete, or to substitute lost papers, and the cases referred to, 
are dissimilar not only in their facts, but in principle also. [Bay- 
lor v. McGregor and Darling, 1 Stew’t and Porter’s Rep. 158,] 
is in principle analogous to the present. There, a motion was 
made to direct the sheriff to enter a credit on an execution, and 
to compel satisfaction of the judgment to be entered of record. 
The only notice to the adverse party, was an entry on the motion 
docket, and this, it was holden, did not warrant the implication, 
that the defendant was advised of what the court was asked to 
do. In the case at bar, the order gives to the plaintiff, for the 
sheriff’s benefit, an execution for a sum beyond what the judg- 
ment authorised; it was in point of fact equivalent to the rendi- 
tion of a distinct and independent judgment, and upon general 
principles required that the notice should have preceded it. The 
mere entry upon the motion docket, is not a notice of what it im- 
ports, except as between parties, who in legal contemplation, are 
in court. 

The legal inference from the judgment upon the supersedeas, is 
not that it was dismissed after a controversy upon the facts, but 
the form of the entry very clearly indicates, either that the peti- 
tition, assuming it to be true, did not authorise the court to quash 
the execution, or that the order to tax half commissions, made at 
a previous term, was conclusive upon the court. From what 
we have said, it is clear, that the facts stated in the petition show 
the order to re-tax costs (as it has been inappropriately called,) 
was unauthorised by law. But it is supposed that if this be conced- 
ed the inference does not follow that the supersedeas should have 
been sustained, but the legal presumption is, that the order to tax 
costs was decisive of all the facts stated in the petition, and if the 
defendants are aggrieved. they should have appealed from that 
order. Without stopping to consider whether this reasoning can 
be sustained in a proper case, we are satisfied that it is incon- 
clusive in the one now before us. The order was a proceeding 
coram non judice, for the reason that the defendants had no no- 
tice that it would be moved for. It was made at a time when 
the court had no jurisdiction over the defendants, or the subject, 
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for the want of that indispensable prerequisite to the action of 
courts, viz: a notice direct or implied, to the party sought to be 
charged with a debt or duty. This being the case, it was mere- 
ly void, and afforded no warrant for an execution to issue. Ez 
parte, Sanford, at this term. 

The reference of the petition to the execution, if nothing else, 
brought it to the view of the circuit court without its production; 
in fact it became part of the record of the prooceeding by super- 
sedeas, and could not be made more so, either by a bill of excep- 
tions, or an express order of court. [Lunsford, et al. v. Richard- 
son & O’Neal, at this term.] 

In respect to the argument, that the swpersedeas was only in- 
tended to suspend the execution until court, that the defendants 
should have moved to quash it, and cannot now object (as no such 
motion was made,) that the swpersedeas was discharged, we are 
of opinion that it is not defensible. The judgment directing that 
the defendants shal] take nothing by their supersedeas, is equiva- 
lent to a declaration that the execution should be enforced. No 
specific motion to quash, was necessary by the defendants, their 
petition brought the matter before the court, and was in itself a 
motion to that effect. [See Gates v. McDaniel, 3 Porter’s Rep. 
356.] 

That the supersedeas was properly granted, will not admit of 
serious question since the decision in Lockhart v. McElroy, at 
the lastterm. But if irregularly awarded, the court even then 
should not have dismissed it, but treated the petition as a motion 
to quash the execution. [Gates v. McDaniel, supra.] 

Although it is inferrable that the order to tax commissions was 
made at the sheriff’s instance, we have not thought necessary to 
remark on it, in that point of view; for if the facts stated in the 
petition are true, there can be no doubt but the levy of the execr- 
tion was unjustifiable in law, and that no commissions are due 
therefcr. 

We have only to add that the judgment of the circuit court is 
reversed, and this court, proceeding to render such judgment as 
should have been rendered by that court, directs that the execu- 
tion in question be quashed, without prejudice to the plaintiffs 
right to proceed on their judgment. 
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GAREY, cr aus. v. FROST & DICKENSON. 


1. Asaummi-y proccecing commenced hy moticn, when the parties appear and 
an issue is tried by the jury, is then like any other suit commenced in the ordi- 
nity mode, an|to b2 govern d by the same rules. with the single exception that 
jt must appear on the record, thet the court had jurisdiction. 

2. When tlic sureties are not parties to the motion, the fact of suretyship cannot 
be foual by the jay, but s104ld be proved to the court, and it should appear on 
the record, that such proof was made. 

3. A witness cannot be excused from testifying against the shcriff, on a motion 
azainst him,on the ground that he is one of his sureties, unless he isa party on 
the record, to the motion. 

4, Whether the des!arations of one as to the ownership of goods, of which he has 
the possession, cannot be given in evidence—quere. 


Erzor to Sumter County Ccurt. 


Th’s was a proceed:ng by the defendants in error, against the 
pla‘nt.ff in error, as sher.ff of Sumter, suggesting that he could 
have made by due d.ligence, the money on an execution of the 
defendants in error. 

The sher.tf appeared, and issue being joined on the suggestion, 
the jury found the issue for the plaintiff, and that the sheriff could 
by due diligence, have made the money on the execution of the 
plaint.ff, and it being made to appear that certain persons were 
the sureties of the sher.ff, judgment was rendered by the court 
against the sheriff and his sureties for the amount of the execution, 
ten per cent thereon, and the costs of the execution, as well as the 
costs of the motion. ‘ 

Pending the trial, a bill of exceptions was taken which, with a 
great deal of superfluous matter, not necessary to be here noticed, 
shews that the plaintiff produced a witness who proved that Cal- 
vin Davis, one of the defendants in the execution, resided near 
him in Sumter county, that he made from forty-five to fifty bales 
of cotton, in 184), kesides corn, and had from 19 to 21 of the 
bales on hand, until the last of May, 1842, the residue having 
been shipped bv him previously. The witness was well ac- 
quainted with Davis; passed by his gin house frequently and saw 
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the cotton there. Witness was then asked if he knew of his own 
knowledge, the last mentioned cotton shipped, to be the property 
of Davis; he said he did not, but that Davis had so ‘informed 
him. The defendant's counsel objected to this testimony going 
to the jury, but the court overruled the objection, and the testi- 
mony went to the jury. 

It also appears that the counsel for the plaintiff and defendant, 
could not agree as to the testimony of the witness, and the court 
not recollecting it, it was by consent, left to the jury to say what 
the testimony was, who returned the above, and that their verdict 
was founded upon it. 

The defendant also offered in evidence, an execution in favor 
of another plaintiff against Davis, one of the defendants in the ex- 
ecution, upon which this rule was founded, and upon which the 
sheriff had levied property and sold the same to the value of 
$259 07. The plaintiff then introduced a deputy of the sheriff, 
who was also one of his sureties in his official bond, and propos. 
ed to ask him whether the said execution had not been previous- 
ly paid off, and by whom: to the introduction of whom the defend- 
ants counsel objected, insisting that he was incompetent, and 
could only be examined by interrogatories under the statute, and 
also that it would be compelling him to testify against himself; 
but the court overruled the objection, and required him to testify, 
who, then answered, that he had paid the judgment previous to 
the execution having issued, and was then running it to reim- 
burse himself—to all of which the defendant excepted, and now 
prosecutes this writ of error. 

The assignments of error are, 

1. Because judgment is rendered on a suggestion, different 
from that filed and on which trial was had. 

2. Because it is not alleged that either of the persons against 
whom judgment is rendered as sureties, were sureties of the she- 
riff, nor were they parties to the rule or pleadings, or present in 
court. 

3. It does not appear that the execution on which the rule is , 
founded, came to the sheriff’s hands or was subject to his control, 
during the life of the same. 

4th. Because it is not shewn that Gary was sheriff of Sumter, 
during the life of the execution, or that the other plaintiffs in error 
were his sureties, at any time before the trial. 
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5th. Because the jury do not find all the facts alleged in the 
suggestion. ; 

6th. Because the court decided matters of fact which should 
have been left to the jury. 

7th. Because the judgment is not authorised by the facts found. 

8th. The judgment is too large, as appears by the record. 

9th. Because it is not alleged, nor does it appear that, the mo- 
ney had not been made on the execution. 

10th. The jury did not assess any sum for which judgment 
should have been rendered. 

11th. The court erred as set forth in the bill of exceptions. 


Buss & Batpwiy, for plaintiffs in error. 
Situ, contra. 


ORMOND, J.—In the case of Smith v. The Branch Bank at 
Mobile, during the present term, we gave the result of the cases 
to be found in our books upon the law of these summary proceed- 
ings. It appears not to be understood, although repeatedly de- 
cided, and especially in the leading case of Currie v. The Bank 
of Mobile, [8 Porter, 360,] as also in many subsequent cases—that 
in these summary proceedings, when the parties appear and an 
issue is tried bya jury, they are then like other suits in court 
commenced in the ordinary mode, and to be governed by the 
same rules which govern other suits, when a judgment is render- 
ed upon the finding of a jury, with the single exception, that it 
must appear affirmatively on the record, that the court had juris- 
diction to entertain the motion. 

In this case, the sheriff appeared and contested the facts con- 
tained in the suggestion; the finding therefore by the jury of the is- 
sue against him, ascertains the truth of these facts, and his liabili- 
ty to pay the amount of the execution, results as a conclusion of 
law, which is embodied in the judgment of the court. The liabil- 
ity of his sureties, is a legal consequence of his liability upon its 
being made to appear to the satisfaction of the court, who the sure- 
ties are. This the record shows was done in this case, and the 
judgment therefore against them, as well as the sheriff, was pro- 
perly rendered. 

Nor was it necessary that the sureties should have been parties 
to the motion against the sheriff, or, that the fact of their surety- 
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ship should have been found by the jury. When they are par- 
ties to the proceeding, and submit the case to a jury, the fact of 
their suretyship as well as the liability of their principal, would 
be established by the finding of the jury against them. Where, 
however, the sureties are not parties, as was the case here, the 
proper course is to prove the fact of suretyship to the court, and 
the fact that such proof was made, should appear upon the re- 
cord, as it does in this case. Reid v. The Planters’ and Mer- 
chants’ Bank. [3 Ala. Rep. 712.] 

This view disposes of al! the assignments of crror, except those 
predicated on the bill of exceptions, the principal part of which 
are framed on the errroncous supposition that the facts found by 
the jury, should appear to have been proved to the satisfaction 
of the court. 

We proceed to the consideration of the questions presented on 
the bill of exceptions. The plaintiff, to establish the ability of one 
Calvin Davis, a defendant in the execution, to pay the debt, in- 
troduced a witness who swore that he lived near, and was well 
acquaintaned with him; that Davis raised some forty-five or fifty 
bales of cotton in 1841, besides corn—that about February, he 
shipped part of the cotton, and had remaining on hand, from 
nineteen to twenty-one bales, which were shipped about the first 
of May. That he passed frequently by the gin house, and saw 
the last mentioned cotton. He was then’ asked, if he knew of his 
own knowledge, the last mentioned cotton, to be the property of 
Davis; he said he did not, but that Davis had so informed him. 
The defendant’s counsel objected to this testimony, but the court 
permitted it to go to the jury. 

The point to be established was, that Davis was the owner of 
the cotton; this was sufficiently shewn prima facie, at least by 
the proof adduced, that the cotton was raised by him, continued 
in his possession, and that he exercised acts of ownership over it. 
We cannot well see how a stronger prima facie case of owner- 
ship of property could be made out, nor can we perceive that the 
case was varied in the slightest degree, by the additional proof, 
that Davis also claimed to be the owner of the cotton, there being 
no adverse claim set up to it, or proved to have existed. 

The question is very loosely presented on the bill of exceptions; 
the facts stated, do not appear to have received the sanction of 
the court, but to have been left to the jury to determine what 
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they were—the objection is to the destimony going to the jury, 
and not to the answer to the last question asked the witness. 
Under these circumstances, and as it is impossible that the plain- 
tiff in error could have been injured by proof of the declarations 
of Davis, when accompanied by the other indicia of ownership 
of the cotton, which were in proo!, we would not reverse the 
cause, because these declarations went to the jury, even if we 
were satisfied that a ¢eclaration of aclaim to property connected 
with the possession, Was not admissible in evidence as part of the 
res gestae. To this point, see Willies v. Farley, [3 Carr. & 
Payne, 395. ] 

The defendant having introduced an execution against Davis, 
in favor of another plaintiff, and proved a levy and sale of pro- 
perty under it, the plaintiff called a depuiy of the sheriff, who 
was also one of the sheritf’s sureties, to prove that the judgment 
on which the execution had issued, had been previously paid. 
The counsel for the defendant objected to his introduction, be- 
cause it would be compeiling him to give testimony against him- 
self. But the court overruled the objection, and he then testified 
that he himself had previously paid the judgment, and was run- 
ning it for his own benefit. 

The question here is not whether a witness can be compelled 
to disclose a fact, tending to establish that he owed a debt, or 
which might subject him to a civil action, about which there has 
been some difference of opinion, but it is that he had an interest 
to withhold from the court and jury, a fact within his knowledge, 
supposed to be important in the investigation before them. This 
has never been considered a sufiicient reason for excusing one 
so circumstanced, from giving evidence. 

A party toa suit cannot be a witness to maintain his own 
cause, neither can he be compelled in a court of law, to testify 
against himself. Alihough the witness in this case, was surety 
for the sherifi, yet he was not a party on the record, at the time 
of his examination asa witness. It is true that he became so af- 
terwards by the rendition of a judgment against him jointly, with 
the sheriff, but this was not a necessary result of a judgment 
against the sheriff on the issue before the jury, but depended on 
the proof of a fact separate and distinct from the issue then be- 
fore the jury, which proof was to be made not to the jury, but to 
the court. It was therefore altogether uncertain when he testi- 
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fied whether any judgment would be rendered against him or not 
and upon any view of the subject which has presented itself to 
our mnds. he. was not privileged from testify.ng in favor of the 
plaintifi below. 

Upon an exam nation, it appears that there is a miscalculatien 
of interest, which will be corrected by the clerk, at the cost of the 
plaintiff in error. 


PERINE & CROCHERON v. GEORGE. 


i. EG, a garnishce answered, that S G was indebted to A §, in the sum of $5,900, 
and to secure its payment, conveyed to him a house and lot by way of mort- 
gage; afterwards the same property was sold undera fieri facias against the 
estate of SG, and AS beeame he purchaser; suvsequently, A S sold it at 


agreed with A §S, 


that upon the payment to AS, of the sum of 86,000, the amount due him oa 


[>> 


public auction, and E G bid it off at $10,005—having 


> 









the mortrace and the sum advanced on the purchase under execution, the latter 
should relinquish to him the residue of the sum at which the prope ‘ty was b'doff, 
remarking that he, E G, and S G might do as he pleased with it: Hvel/, that 
the answer of the garnishee did not show such an indebtedness toS G as au 


thorized the court to render a judgment against him: that ifS G had an in. 
terest in the property, either as mortgagee or by contract with Saltmarsh, he 
could not relinquish it without consideration to E G, +0 as to defeat his eredit- 


ors, but himself or his creditors must assert that right in equity. 
Warr of Error to thé Circuit Court of Dallas. 


The plaintiffs in error recovered a judgment against Stewart 


George, in the County Court of Dallas, and filed their affidavit 
under the statute. on which garn shment issued to the defendant, 
requ:r.ng h:mtoappear and enswer on oath what he was .ndebted, 
&c. to the defendant in the judgment. Thereupon, the garn shee 
answered that he became the purchaser on the fourth of July, 
1842, of the tavern in the town of Cahawba, called the Cahawba 
8] 
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hotel, at public auction, for the sum of ten thousand and five dol- 
lars : that the property was sold by Alanson Saltmarsh as his own, 
and other persons were present at the sale, and bid for it—one of 
them bidding as much as ten thousand dollars. The tavern had 
previously belonged to Stewart George, the brother of the gar- 
nishee, but becoming greatly involved in debt, he gave Saltmarsh 
mortgages on the same to the amount of five thousand dollars. 
A short time previous to the sale at which garnishee purchased, 
an execution against the estate of Stewart Gcorge was levied on 
the tavern, and it was sold thereunder to Saltmarsh, who became 
the purchaser (as he said) to secure the payment of his demands; 
the amount of which mortgages, and execution included, were six 
thousand dollars. Before the sale at which the gnrnishee became 
the purchaser, it was fully understood between himself and Salt- 
marsh, that the latter had no claim on the property for any thing 
more than six thousand dollars, and relinquished his right to all 
beyond that sum to the garnishee, telling him that as between 
himself and his brother, he (the garnishee) might do as he pleased 
with the purchase money over that sum. Garnishee and his bro- 
ther agreed, before the former became a bidder for the tavern, 
that no matter at what price he bid it off, he was only to pay the 
amount of Saltmarsh’s demand ; if the purchase was made at a 

sum beyond, he was not to be liable for the payment of the ex- 
cess to any one. Stewart George, at that time, was much em- 
barrassed, but had always been in possession of the tavern, and 
the garnishee made the arrangement for the purchase, in order 
“to accommodate him, and relieve him from his difficulties.”— 
That the balance of the sum bid, after paying Saltmarsh, was 
four thousand and five dollars, which garnishee has never paid 
to any person. Garnishee then declares, that he was not indebt- 
ed at the service of the garnishment, to the defendant in the judg- 
ment, in any sum whatever, &c. On this answer the court ren- 
dered a judgment against the garnishee, for the sum of six hundred 
and eighty-five 06-100 dollars, being the amount due on the judg- 
ment against Stewart George. 

The cause was removed by writ of error from the county to 
the circuit court, and there reversed, on the ground, that the an- 
swer of the garnishee did not disclose such an indebtedness as 
authorised the judgment against him; and the correctness of the 
latter judgment is now assigned for crror. 
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Ww. Henrer, for the plaintiffin error. The answer of gar- 
nishee is to be taken al! together, and if from a detailed statement 
of facts a liability to pay money is deducible, the judgment of the 
county court was correct, although the garnishee may expressly 
negative an indebtedness. {Mann v. Buford, 3 Alabama Rep. 
N. 8. 312.] 2. Saltmarsh, by his purchase at the sheriff’s sale, 
took the tavern as a security for the amount of his mortgages, 
and the execution under which he purchased. This is shown by 
the answer. The interest beyond the six thousand dollars, re- 
mained in Stewart George. 3. By the purchase of the garnishee 
on the 4th July, 1842, he became indebted to the defendant i in the 
judgment, to the amount of four thousand and five dollars, and the 
agreement between Stewart George and the garnishee, that the 
latter, if he would pay the demands of Saltmarsh, should hold 
the property free from all claim of Stewart George, was void as 
against his creditors, and cannot be upheld at law, or in equity.— 
{See Cato v. Easley, 2 Stew’ts Rep. 214; Miller v. Thompson, 
3 Porter’s Rep. 196; Read v. Livingston, 3 Johns. Ch. R. 431.] 


G. W. Gayte, for the defendant in error, insisted, 1. That the 
defendant in the judgment had no interest in the tavern when sold 
by Saltmarsh, and the latter gave the purchase money beyond 
six thousand dollars to the garnishee. This he had a right to do 
without furnishing any just cause of complaint to Stewart George, 
or his creditors. 2. The garnishee has denied an indebtedness, 
and in addition thereto stated facts from which it cannot be in- 
ferred. To authorize a verdict against the answer, it should have 
been found untrue upon an issue regularly made up and submit- 
ted to ajury. [See 2 Porter's Rep. 546; 6 Id. 365; 3 Ala. R. 


N. 8S. 312; Aik. Dig. 42-3; 2 Stew. R. 86.] 


COLLIER, C. J.—Although the answer of the garnishee is 
not made a part of the record by bill of exceptions, yet it must be 
regarded as such, as it appears to have been acted on, and made 


the foundation for the judgment of the county court. 


The an- 


swer concludes with a prayer that the garnishee may be dis- 
charged, and the judgment continues thus, « which plaintiffs, by 
their attorney opposed, and came and moved the court for judg- 
ment on such answer, for the amount due for damages, interest, 
and costs on plaintiff's judgment in this ease; which motion be- 
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ing heard, &¢.” In fact, tiie answer and judgment are so incor- 
porated, that it is fairly wlerrable that the garn‘shee made his 
statement orally in court, and thatit was wr.tten out by the clerk 
as a warrant for the jadgment. 

In Presnall v. Mabry, [8 Porter’s Rep. 105,] this court say, 
«It is a clear principle of law, that a judgment cannot be render- 
ed on the answer of a garn shee, aginst h.m, unless there is a 
distinct adm.ss.on of a legal debt, e-ther due or to become due, 
by h.m, to os defendant in the or.gnal su:t.” But in Mann v. 
Bator rd,{3 Ala. Rep. N. S. 312] it was held, that the garnis shee 
need not adm t in express terms that he owes a sum of money to 
the person whose debtor he is sup pone to be, but it is enough if 
he states facts [rom which his indebtedness must be inferred. [See 
also Baker v. Moody, 1 Ala. Rep. N. 8. 315.) The denial by 
the garnishce that he is indebted to Stewart George, would be en- 
tircly d.sregarded, if the facts he discloses showed the reverse to 
be true, but such cannot be assumed to be the case. He states 
that Salimarsh, by the purchase under execution, became the 
proprieter of the tavern, and was entitled both at Jaw and in equi- 
ty to hold it aga‘nst all persons, but was wiiling to dispose of it 
for six thousand dollars; be.ng the aggregate of his mortgages and 
the sum paid upon h:s purchase under execution, and did actually 

el.nqu:sh the excess beyond that sum to the garnishee, remark. 
iag that the latter and h.s brother might do as he pleased with it. 
This statement unexpla.ned by any thing else, shows that the gar- 
n.shee, in virtue of h.s purchase, became tie proprietor of the ta- 
vern, free from al liability to pay Stewart George any thing. — 
Assum.ng the answer to be true, as we must, in the attitude in 
wh.ch the case is presented, and the inference is, that Saltmarsh 

ecame the proprietor of the hotel, and sold it to the garnishee for 
ten thousand and five dollars, but remitted all above six thousand. 
That Saltmarsh un‘ted in himself both the legal and equitable ti- 
tles, cannot, upon the record before us, be disputed, and this being 
conceded, there is as |.ttle room for making the garnishee the 
debtor to the defendant for the sum remitted. 

If Saltmarsh did not perfect his title by the purchase at she- 
r-ff’s sale, but was a mortgagee w.th, or without a power of sale, 
then he was incompetent to make the arrangement with the gar- 
n.shee wh.ch is alleged, and the latter by h.s purchase, would be- 
come substituted to the rights only which he had. If Stewart 
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George, either as mortgagor, or by contract with Saltmarsh was 
entitled to an interest in the property, it is perfectly clear, that he 
could not relinquish it to the garnishee so as to prejudice the 
claims of creditors. Such an interest would be regarded in the 
same point of view as rea] or personal estate that was tangible, 
and the one could no more be given away, or conveyed so as to 
delay, hinder and defraud creditors, than the other. But if the 
defendant in the judgment had such a right, of which the record 
does not sufficiently inform us, it must be asserted in a court of 
equity, by himselfor a creditor. That court is competent to the 
adjustment of all equities and trusts which may be shewn to exist. 

From the view taken it results, that the county court erred in 
rendering a judgment against the garnishee, its judgment was 
rightly reversed by the circuit court; and the judgment of the lat- 
ter court is consequently affirmed. 


MOORE v. WORSHAM, SIMS & HARGROVE. 


1, A plea by the sureties ofa sheriff, that judgments have been recovered agains‘ 
them, as sureties of the sheriff to the amount of the penalty of the official bond, 
and that the judgments are unreversed, is bad, because it does not aver that 
the judgments have been paid by them, or that they are still unsatisfied. 


Error to the Circuit Court of Russell. 


This was a motion by the plaintiff in error, against Worsham, 
as sheriff of Russell county, and the other two defendants as his 
sureties for failing to pay over money made by him on an execu- 
tion of the plaintiff. 

The sheriff took issue upon the suggestion, and the sureties of- 
fered and pleaded two special special pleas. 1. After craving 
oyer of the bond, with its condition, and setting it out, the plea 
proceeds to aver that the penalty of the bond has been heretofore 
fully recovered in various proceedings against them by motions, 
according to the statute in such cases made and provided, and 
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they here show the following judgments recovered against them 
on account of said bond, and the penalty thereof, as follows, to 
wit: (reciting the various judgments) amounting to more than 


$5000, the penalty of said bond; and that said judgments are not 

in the least reversed, or made void, and this, &c. 

* The second plea avers that the term of Worsham, as sheriff, ex- 
pired on the first Monday in August, 1840, at which time he 
ceased to act as sheriff; that since the expiration of his term of 
office, the bond and the penalty thereof, has been heretofore fully 
recovered in various proceedings against them by motions, (which 
judgments are recited) amounting in all to more than the sum of 
five thousand dollars, the penalty of the bond, which judgments 
are not reversed or made void. 

To these pleas, the plaintiffs demurred, which demurrer the 
court overruled. The issue being found against the sheriff, judg- 
ment was rendered against him, and in favor of the suretics, to 
reverse which this writ is prosecuted. 

The assignment of error brings to view the judgment of the 
court, overruling the demurrer to the pleas. 


Peck & Crank, for plaintiff in error, insisted that the pleas 
were bad, because they do not show that the sureties had paid 
judgments rendered against them for the default of the sheriff to 
the amount of the penalty of the bond. [6 Cowen, 583.] 


Betser and Heypenrevpt, contra. The sureties of the sheriff 
are not liable beyond the penalty of the bond, neither by the sta- 
tute of the State or at common law, and have a right to stand 
upon the precise term of their contract. [4 Wash. C.¢R: 26; 
9 Wheat. 680; 15 Peters’ 209; 18 Johns. 396; 1 McCord, 503; 
6 Term Rep. 303; 3 Cowen, 155; 5 ib. 424; 6 ib. 583; 2 Har- 
rington 37; 1 Mass. 308; 1 East, 436; 1 Taunton, 217; 1 Saund. 
320.] 

Judgments rendered against the sureties for the default of 
the sheriff since his term expired, to the amount of the penalty of 
the bond, discharges them from further liability, [3 Dall. 501; 4 
ib, 106; 17 S. & R. 381; 2 Brock. 279.] 


ORMOND, J.—The pleas in this case merely affirm that 
judgments have been obtained against the sureties by motion, for 
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the default of the sheriff, to an amount exceeding the penalty of the 
official bond of the sheriff, on which they are sureties, and that 
these judgments are unreversed, and are defective in not avering 
that the judgments have been discharged by them, or that 
they are still unsatis‘ied. [It is entirely consistent with the facts 
alleged in these pleas, that all these judgments have been satisfi- 
ed by the sheriff, and if so, there can be no pretence that the 
payment by the sheriff, would be a discharge of the condition of 
the bond. 

Without now stopping to cnquire what would be the effect of 
a payment by the sheriff of a judgment recovered on the bond 
against the sheriff and his suretics, as it relates to the further lia- 
bility ofthe sureties on the bond, we think it very clear that the 
proceeding by motion against the sheriff is not a suit on the offi- 
cial bond, nor does his liability for a default in the execution of 
the dutics of his oflice, arise out of or depend upon the bond 
which is designed as an additional security to his individual and 
personal responsibility for the performance of the duties of his of- 
fice. It is true that upon a motion against the sheriff, judgment 
may be obtained against his sureties, the right to render which is 
derived from the bond, and it is very clear they cannot be com- 
pelled to pay for the default of the sheriff an amount exceeding 
the penalty of the bond; but to hold that in such a case a pay- 
ment by the sheriffof the judgment against him and his sureties 
would enure in favor of the sureties, and be a discharge of the 
penalty of their bond, would be to defcat the very object of re- 
quiring surety from the sheriff. 

The case of the United States v. Cochran, [2 Brock. 274,] was 
principally relied on to show that a payment by the sheriff would 
enure to the benefit of the sureties. In that case the principal 
was a collector of the United States, and absconded largely in- 
debted to the government, leaving ten thousand dollars in a trunk 
deposited in bank, which he directed the sureties to receive, and 
discharge a bond to that amount which the government held, and 
on which they were sureties. They received the money and 
paid it into the treasury in discharge of the bond, which was given 
up, and it being afterwards discovered that this was the money of 
the collector, suit was brought against them to recover it back. 

The principal reliance in that case, on the part of the govern. 
ment was, the act of Congress which gave the United States a lien 
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on all vom property of {the pr castes and thatthe n money deposited in 
| bank being their’s, could not be applied in exoneration of the sures 
ties. That portion of the decision which relates to the lien of the 
United Staies, has no application whatever. After disposing of 
that question the judgment of the court was founded on the fa- 
miliar principle of the right of a debtor to direct in what manner 
a payment shall be applied—that the principal in the bond hav- 
ing expressly directed that this money should be applied in pay. 
| ment of this particular bond, such direction was binding on the 
creditor, and discharged the obligation as to the principal, and by 
necessary consequence as to the sureties also, as their obligation 
could not be extended beyond that of their principal. It is quite 
obvious that the point decided in that case has no application 
whatever here. ‘To discharge the sureties from liability on this 
bond, they must show either that they have paid, or are liable to 
pay on judgments recovered against them as sureties of the shes 
riffan amount equal to the penalty of the bond. 
Let the judgment be reversed and the cause remanded. 





BLAIR v. RHODES. 


1. Bwas summoned as a garnishee alleged to be the debtor of H, against whotti 
R had recovered a judgment ; B answered that he was indebted to H in the sum 
of eight hundred dollars, from one to two hundred of which was dischargeable 
in saddlery: Held, that the plaintiff was not entitled to an unconditional judg- 
ment against the garnishee for cight hundred dollars. Quere: could the court 
have delayed proceedings to afford the garnishee an opportunity to deliver the 
saddlery according to his contract: or could the entire debt have been condemn. 
ed with the reservation of B’s right to deliver the saddlery to the sheriff, and pro 
tanto discharge the judgment. 

2. An affidavit made for the purpose of obtaining a garnishment consequent upon 
a judgment, will not be regarded on error as conclusive that there was a judg- 
ment against the creditor of the garnishee; the existence of such judgment must 
be shown by the record of the suit against the original parties; or by its secital 

in the judgment rendered against the garnishee. 


Wrarir of error to the Circuit Court of Mobile. 


a 


am 
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This was a proceeding by garnishment under the statute, at the 
suit of the defendant in error against the plaintiff The garnishee 
was alleged to be the debtor of Henry C. Holmes. against whom 
the plaintifi had obtained a judgment, for the sum of twenty-eight 
hundred and five 29-109 dollars, in the circuit court of Mobile, 
which was still unsatisfied. The garnishee on the 14th Novem- 
ber, 1842, appeared and auswered on oath, that at the time he was 
served with the garnishment, he was under a contract by lease 
with the defendant, to pay him eight hundred dollars, for rent, for 
the year commencing November 1, 1841, and en: ling November 
1, 1842; two hundred dollars of which sum was to be paid at the 
endof each quarter, with the understanding that the defendant 
should receive saddicry amounting in value from one to two hun- 
dred dollars, in part payment of his indebiedness. Further, no 
part of the rent has been paid in any manner. The garnish- 
ment was issued on the 31st January, 18 2, and executed on the 
same day. <A judgment was rendered against the garnishee for 

eight hundred dollars. 


G. Gotprawaire, for the plaintiffin error. The answer of the 
garnishee does not sustain the judgment, nor is the judgment au- 
thorized by any thing found in the record. Js urther, it is not 
shown that a judgment was rendered against Holmes, as stated 


in i <weennd or ailidavit on which it was founded. [He 
cited Aik. Dig, 213-4; 1 Ala. Rep. N.S. 421; 3 Ala. Rep. N. 
S. 114.] 


No counsel appeared for the defendant. 


COLLIER, C. J.—In Smith v. Chapman and brother, [6 
Porter’s Rep. 365) ne garnishee admitted that he was indebted 
to the defendant in attachment one hundred and nine dollars, to 
be paid in store accounts : The court held, that the answer did 
not authorize a judgment for thatsum. [ce also, Mims v. Par. 
ker & Coffman, 1 Ala. Rep. 421; Allen v. Morgan, 1 Stewart’s 
Rep. 9; Presnell v. Mabry, 3 Porter’s Rep. 165] In the case 
before us, the garnishee admitted that he was indebted to the de- 
fendant in the judgment, in the sum of eight hundred dollars; 
from one to two hundred dollars of which he was, by his con- 
tract, to pay in saddlery, if he thought proper. The plaintiff 

82 








650 ALABAMA. 





Blair v. Rhodes. 





might, had he so elected, have relinquished his claim to so much 
of the debt as was disclrargeable in saddlery, and have taken 
judgment for the residue, but he could not, according to the cases 
cited, have insisted upon unconditional judgment on the answer 
for eight hundred dollars ; because it did not admit a monied in- 
debtedness for so much. Whether it would have been compe- 
tent for the court to have delayed the proceedings, to afford the 
garnishee an opportunity to pay the merchandize to the extent 
that his contract authorized ; or whether the entire debt should 
have been condemned, with the reservation that the garnishee 
might deliver the saddlery to the sheriff, and that his indebtedness 
should be pro tanto discharged, are questions, which as they have 
not been discussed, we will not undertake to determine. [See 
22d section of act of 1833, « concerning attachments.” Aik. Dig. 
43.] 

In respect to the objection, that it does not appear from the re- 
cord that the plaintiff had recovered a judgment against the cre- 
ditor of the garnishee, it is for the first time made in this court. 
The remedy tor the collection of debts by the means of garnish- 
ment, is given by statute, as well to a creditor who sues by at- 
tachment, as to him who has recovered a judgment. In the for- 
mer case it is but a mode of levying the attachment ; in the lat- 
ter it becomes, if the expression be allowable, a consequential 
suit, in which the plaintiff seeks to render some third person lia- 
ble to the payment of his judgment, either in whole or in part, be- 
cause of his supposed indebtedness. Xe. to the defendant. When 
the garnishment issues upon a judgment, the plaintiff is required 
to make affidavit (ifan execution has not been returned “no pro- 
perty found,”) that the defendant has no property within affiant’s 
knowledge in his possession, and that he hath just reason to be- 
lieve that another person (naming him) is indebted to the defend- 
ant, or hath effects of defendant in his hands. Upon the garnishee 
being summoned, it is declared that the court « shall examine and 
proceed against such garnishee or garnishees, in the same man- 
ner required by law against garnishees in original attachments.” 
(Aik. Dig. 213-4.] _ It is perfectly clear that the plaintiff is not en- 
titled to a garnishment in a case like the present, unless he has 
obtained a judgment against the defendant. This being conceded, 
is it not necessary, in order to authorize the action of the court 
against the garnishee that the judgment should have been shewn? 
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And how can it be known that this was done, unless the record 
discovers the fact? The afiidavit made by the plaintiffis merely 
intended to authorize the issuance of the garnishment, but is no 
evidence that the state of the record is such as it affirms it to be. 
It cannot be received to establish any fact, but that the plaintiff 
had taken the pre-requisite step to give jurisdiction to the court. 
The fact that the judgment was rendered in the court to which 
the garnishee was summoned, will not supersede the necessity of 
proving its existence any more than if it had been recovered in 
another court. It must be regarded as a record, proveable either 
by the production of the original or a copy. 

The most technical, and hence the proper mode of entering a 
judgment against the garnishee would be to recite therein that it 
appeared to the court that the plaintiffhad recovered a judgment 
against the defendant, stating the time when, and its amount. We 
will not undertake to say that such a recital is indispensable, for 
we are inclined to think that as the proceeding against the gar- 
nishee is merely consequential, the record of the original suit might 
be sent up on error, and would show the fact of the judgment if 
itexisted. But that it should be shown in some way by the re- 
cord, we are entirely satisfied. [See Gaines v. Beirne & McMa- 
hon, 3 Ala. Rep. N. S. 114.] 

If this were the only objection, we should award a certiorari to 
bring up the record of the principal case, if desired ; but upon the 
first point considered, the judgment must be reversed and the 
cause remanded. 


BINGHAM v. SMITH. 


i, A debt in suit in Coosa county, cannot be attached by a creditor of the plain- 
tiff in the circuit court of Tuscaloosa, the defendant in attachment controvert- 
ing the justice of the demand. 

2. Quere, whether a debt in suit can be attached in any other court than the one 


in which it is depending. 


Error to the Circuit Court of Tuskaloosa. 
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Cocuran, for plaintiff in error. 
Peck and Moony, contra. 


ORMOND, J.—This case is in all respects like the case just 
decided of B:ngham v. Rush‘ng,except that in this, the garnishee in 
his answer,adm:ts that he has not paid thecall of the President and 
Directors, for the instalment of twenty-five per cent, for which 
he states the Pasion und Directors of the company have com- 
menced a suit against him in the circuit court of Coosa county, 
“which said suit is still pending and undetermined; that said gar- 
nishee is defending said suit, and has been advised by counsel 
and verily believes that said company have no legal right to make 
such demand and to sustain said suit.” 

Can 2 garnishment be sustained for a debt in suit, under the 
circumstances here detailed. 

In Englond, a debt in suit in the courts of Westminster, cannot 
be attached by the custom of London, which is the foundation 
and original of our proceeding by attachment. [Cro. Eliz. 63, 
Sir John Perot’s case,] nor can a judgment in the King’s supe- 
rior courts be stacked, [2 Bac. Ab. 260, H.] In McCarty v 
Emlin, [2 Yeates’ Rep. 190,] the Supreme Court of Pesnnyies. 
nia denied that this law was applicable to this country, and that 
the reason cf the decision in England, was that the proceeding 
under the custom was confined to the inferior courts, and that 
they could not interfere with a proceeding depending in the King’s 
Superior Courts. But in Wallace v. McConnell, [13 Peters’ 
136,] it was held, that a debt in suit ina court of the United 
‘States, could not be attached in a State court, upon the ground 
that it would lead to a conflict of jurisdiction, and that the court 
which first obtained 5 enige — waite keep it. 

In the case of Tucker v. McGee, [2 Ala. 253,] this court held 
that money collected by a sheriff, under execution, could not be 
attached in his hands, upon the ground that it was in the custody 
of the law; but in Hitt v. Lacey, [8 Ala. 104,] we held that a 
debt in suit could be a tached j in the same court in which the 
suit was pend.ng, upon the ground, that as the suit brought by 
the defendant in attachment against his debtor, and the attach- 
ment against him were both ‘prosecuted in the same court, no 
conflict of jurisdiction, could by possibility arise. It is also to be 
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observéd that in that case, there was no controversy as to the 
debt prosecuted by the defendant in attachment. 

In this case, not only is the debt which the corporation is en- 
deavoring to enforce, controverted by the defendant, ha it is de- 
pending in another court whese jurisdiction cannot be ousted by 
the institution of this proce eding. li Pte plaintiff could not be per- 
mitted, upon this garnishment to litigate the question of the indebt- 
ness of the defendant to the corporztion, the result would not be 
binding on the corporation, who are no parties to this proceeding. 
If, therefore, it could be permitted to we a debt in suit in any 
other court, than the one in which the suit is pending, it must be 
in a case, where the indebtedness is not controverted. 

In the case of Cook’s adm’r v. Field, [3 Ala. 54,] we held that 
a judgment against a garnishee, was no defence against the ori- 
ginal creditor, unless eee was satisfied by the garnishee. 
It follows necessarily, thatthe garnishee could not plead the penden- 
cy of this suit in bar of the further progress of the suit instituted 
against him in another court for the same debt, by the corporation, 
and the result might be, that in one proceeding he might be found 
indebted to the corporation, and in the other not to be indebted. 

For these reasons, we are entirely satisfied, that both on prin- 


ciple and authority, this proceeding cannot be sustained, and the 
judgment of the court below is therefore affirmed. 


CLOUD v. GOLIGHTLY’S apwm’r. 


1. It is not necessary that a foreign executor or administrator suing in our courts, 
should negative by his declaration, that the deceased had a known place of resi- 
dence in this State, at the time of his death, or that his estate within the same 
had been committed to a domestic representative. Jt seems, that if the execu- 
tor or administrator appointed abroad, is not authorised to maintain an action 
here, the ground of disability should be pleaded in abatement 

2. The court in which the foreign executor or administrator sues, may of its own 
motion require the production of the letters testamentary, g-c.; and should, where 
its production is insisted on by the defendant, require it before judgment. But 








‘olighthy’s adm’r. 





the omission of the record to show whether such a requisition had beem made» 
or insisted on, is not an crror afi¢eting the regularity of the proceedings. 

3. An irregularity in the issuing of an execution, does not warrant the reversal o¢ 
the judgment; if unauthorised by the judgment, or defeetive, or not legally 
enforceable, its action may be by some direct proceeding. 


Werr of Error to the ntv Court of Russell. 


The defendant in error, deciared against the plaintiff as the 
indorser of a promissory note, made to his intestate. The decla- 
ration is in the usual form, but conchides with the profert of let- 
ters of administration, granted to the plaintiff below by the inferior 
court of the county ef Muscoges, in the Siaic of Georga, when 
sitting for ordinary purposes. It is stated in the judgment entry, 
that the defendant demurred to the declaration, and that his de- 
murrer was overruled ; aiso, that an issue of jact was tried and a 
verdict returned fer the plaintii on which judgment was 
rendered. The transcript also centains the copy of an execution 
issued on the judgmei*. . 


Heypenrenor, for the plaintiff in error, made the following 
points. 1. To entitle a foreign executor or administrator to sue 
in our courts, the statute requires that the deceased should have 
had no known place of residence ia this State, and no ap- 
pointment ofa representative should have been made within the 
same; these facts should be averred in the declaration. 2. The 
record should show that the letters of administration were pro- 
duced in court before the judgment was rendered. 3. The bond 
required by statute should also appear to have been executed be- 
fore the execution issued, and the matters made essential, appear 
to have been done. 


7 


Beuser, for the defendant. 


COLLIER, C. J.—By the act of 1821, it is enacted that 
« when letters testamentary, probate of a will, or letters of ad- 
ministration on the estate of any testator or intestate, having no 
known place of residence in this State, at the time of his or her 
death, shall have been duly obtained in any other State, territory, 
or country, and no personal representative of such testator or in- 





testate, shall have been duly appointed and qualified in this State, 
the personal representative, or representatives so appointed out 
of this State, may maintai i 

debt, and shall 

he, she or they, could have done, er weuld have had, if duly ap- 
pointed, and qualified within the same. Jt is however provided, 
that before the rendition of judgment in any such action, there 
shall be produced in court 2 copy ef the letters testamentary, 
probate or letters of adminisiration authenticated according to the 
laws of the United States, 21 


county court in this State, that the same has been duly recorded 


in his office; « and in defiult of such proof, the court may direct 
a non-suit to be entered.” And further, such foreign represen- 


tative shall not be entit ‘clve any money so recovered, or 
pe 


due to him in such right, until the evidence of his legal authority 
shall be recorded as by the first proviso required, and there shall 
have been deposited in the ofiice of the clerk of the county court of 
the county where such judgment shall have been recovered, or of 
the county in which the debtor or debtors may reside, and bond 
in such penalty as the ju ‘the county court may direct, pay- 
able to himself and his successors in office, with such sureties as 
he may approve, conditioned, that such representative shall faith- 
fully administer and apply, according to law, all monies and ef- 
fects received by him in right of his testator or intestate from any 
person in this State. We have recited the section thus at length, 
because it is necessary to an understanding of the points raised 
by the assignment of errors. ‘These we will consider in the or- 
der in which they are made by the plaintiif in error. 

1. We do not think it necessary for the foreign representative 
to allege in his declaration every fact which is necessary to enti- 
tle him to sue in the courts of this State. If he were required to 
prove them when there was no plea putting them directly in issue, 
the privilege conferred by the act, would be charged with such 
inconvenient burthens, as to be almost valueless. few would be 
inclined to avail themselves of it, when by obtaining letters tes- 
tamentary, or of administration, from en Orphans’ court within the 
State, they could prosecute suits without the hindrances which the 
statute thus interpreted would impose. The correct practice, 
doubtless is, to require the defendant, if he denies the right of the 
foreign representative to maintain his action, to plead in abate- 
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ment, the exisicnce of those facts which are fatal to the remedy, 
viz: that the deceased had a known place of residence in this 
State, at the time of his death, or that his estate within the same 
had been committed toa personal representative. These pleas 
would of course allege atfrmatively the place of his residence, 
or the court that granted letters tesiameniary, or of administra- 
tion, so that there could be no diiliculty in proving or disproving 
their truth. . 

If the plaintiff were required to negative, by averments, the 
existence of those facts, could a plea in ber be so framed as to 
throw on him the burthen of proving them? If not, what valua- 
ble purpose would be subserved by thus declaring? The estate 
of the deceased or the rights of domestic creditors, would not be 
better protected. ‘To hold such proof to be necessary in order 
to make out the plaintiffs right of action, would not, it is true, 
be to require an impossibility, but would be an imposition profit- 
less to any one, and most probably quite expensive. The man- 
ner of pleading then, should be such as we have indicated would 
be proper. 

2. The court, it is true, may of its own motion, require the 
production of the letters testamentary, &c., and if they are not 
produced, direct a non-suit to be entered; yet we apprehend that 
this is not an imperative duty, and the mere neglect to enforce it 
is not available on error. If the defendant had appeared in court 
and insisted that the plaintiff should entitle himself to judgment 
by producing the evidence of his representative character, then 
the court would have been bound to act, and its refusal would 
have been fatal to the judgment. But no such course was taken 
in the present case. And is the mere silence of the record, evi- 
dence conclusive to show, that the plaintiff's right to sue was 
not shown to the court, even conceding that it should have been 
required without a motion on the part of the defendant? The 
view we take of the case makes it unnecessary to answer this 
question. 

3. The last point made does not arise upon the record. The 
writ of error complains of legal defects in the judgment, and any 
irregularity in the issuing of execution cannot authorise its rever- 
sal. Ifthe execution is unauthorised by the judgment, or is other- 
wise defective, or is not legally enforceable, the remedies are am- 
ple, by which its action may be arrested. 
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The view we have taken of the statute, is entirely conformable 
to the practice under it, from the period of its enactment to the 
present time; and we have only to add, that the judgment of the 
county court is affirmed. 


WETUMPKA & COOSA RAIL ROAD COMPANY, 
v. BINGHAM. 


1, An appeal bond from the judgment of a justice of the peace, which does not 
show that the judgment was rendered against the defendant, what was the 
amount of the judgment, or to what eourt the appeal was taken, is a nullity, 
and will not authorise a judgment to be rendered against the sureties, though 
the defendant to the judgment may voluntarily appear, and judgment be render- 
ed against him. ; 

2. A bill drawn by the President of a Rail Road Company on the treasurer of the 
Company, payable on demand, is, when dishonored, properly sued on asa bill of 
exchange, and to recover on it in a suit against the company, presentment for 
payment, and notice of the dishonor must be proved, or an excuse for failing to 
do so, shewn. 

3. In such acase, if it be doubtful from the face of the bill, whether it was drawn 
by one in his private character, or as agent of the corporation, and by its authori- 
ty, parol evidence is admissible to show the true nature of the transaction. 

4, If a corporation is empowered by an amendment to its charter, to draw bills of 
exchange, and afterwards draws a bill; an acceptance of the amended charter 
will be presumed without showing any direct act of acceptance by the corpora- 
tion or its authorised agents. 

§. A consolidation of several appeals for money demands, between the same parties, 
will authorise the court to render a judgment for the entire amount against the 
sureties in the several appeal bonds, if the same persons are sureties in all the 


bonds. 


Error to the circuit court of Autauga. 


This proceeding consisted of eight cases, originally commences 
ed by the defendant in error, before a justice of the peace, against 
the company, to recover the amount of a draft of the following 


tenor. 
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Wetumpka and Coosa Rail Road, 
President's Office, April 30, 1838. 

Dr. A. Crenshaw—Sir, On demand, pay William R. Bingham, 
or bearer, forty-five dollars, value received, and charge to account 
of your, 

Obedient servant, 
J. D. Witurams, Pres’t. 

To A. Crenshaw, Treasurer. 

The justice having rendered judgments against the company, 
the latter appealed, when the cases were sent up with the follow- 
ing bond in each case. 

The State of Alabama, 
Autauga county. 

Know all men by these presents, that we, E. Burrows, J. W. 
Pryor and L. P. Saxon, are held and firmly bound unto William R. 
Bingham, his heirs and assigns, in the sum of ninety-six dollars, 
for the true payment whereof we bind ourselves, our heirs, exe- 
cutors and administrators, jointly and severally, firmly by these 
presents: signed, sealed and dated 11th July, 1838. 

The condition of the above obligation is such, that whereas, 
William R. Bingham, hath instituted a suit against the President, 
Directors and Company before James H. Gorman, a justice of 
the peace of said county; and whereas, judgment hath been ren- 
dered upon the said suit against the said President, Directors and 
Company; and whereas, the said President, Directors and Com- 
pany, are desirous of entering an appeal in said suit. Now, if the 
said President, Directors and Company shall prosecute said ap- 
peal with effect, and in case he be cast therein, shall pay and satis- 
fy the condemnation of the court, then the above obligation to be 
void, else to remain in full force. 

Signed, sealed and delivered } 
in the presence of 

J. H. Gorman, J. P. 


Appeal to Circuit Court. 


E. Burrows, (seal.) 
J. W. Pryor, (seal.) 
L. P. Saxon, (seal.) 
The eight cases were consolidated by consent, and a declara- 
tion filed against the company in the usual form, as in cases of in- 
land bills of exchange for non-acceptance, to which the defendant 
demurred, and which was overruled by the court. 
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Upon the trial of the issue before the jury, the plaintiff read the 
orders drawn in favor of the plaintiff, on the face of which was 
indorsed, “ noted for non-acceptance, May 10th 1838; J. H. Gor- 
man, J. P.” It was also proved by one Beecher, that at the 
time these drafts were drawn, he was the secretary of the Rail 
Road Company; that at the same time, J. D. Williams, was its 
president, and A. Crenshaw its treasurer. A resolution from the 
records of the company was also read, passed by the board of 
directors, by which the account of the plaintiff, against the com- 
pany, was allowed as just, and the president directed to give 
drafts for the amount to the plaintiff on the treasurer. 

The defendant objected to the reading of the drafts to the jury, 
unless it was shown that an amendment, which had been made 
to the charter, on the 9th January, 1836, had been accepted by 
the company. And also, because there was no proof that the 
drafts had been presented to Crenshaw, and Williams notified of 
his refusal to accept; and further, because these drafts did not 
purport to be the debts of the company, but the individual debts 
of Williams, and if the contracts of the company, are not bills of 
exchange. 

The court overruled all these objections, and the jury rendered 
a verdict for the plaintiff’ The sureties to the appeal bonds 
then objected to a judgment being rendered against them. 1. 
Because the bonds are not the bonds of the Rail Roard Company. 
2. Because the order to consolidate the suits did not consolidate 
the bonds. 3. Because the bonds are void for uncertainty. The 
court overruled these objoctions and rendered judgment against 
the Rail Road Company, and the sureties to the appeal bonds, to 
all which the defendants excepted. 

The errors assigned are the matters set forth in the bill of ex- 
ceptions, and the rendition of judgment against the sureties in the 
appeal bonds. 


Pryor, for plaintiff in error, contended that the demurrer to the 
declaration should have been sustained, because there was no ex- 
press grant of power in the original charter to draw bills of ex- 
change, nor was such a power necessary to enable it to fulfil the 
purpose of its creation. [2 Kent’s Com. 298; 3 Wend. 573; 3 
B. and A. 1; 5 Cow. 560; 10 B. and C. 128; 8 G. and J. 248.] 

The declaration is bad. 1st, because it does not contain an aver- 
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ment that the president was authorised to draw bills for the com- 
pany. 2. The bill declared on is not the bill of the company, 
but of J. D. Williams the drawer. 3. If the bill is the bill of the 
company, it is drawn upon itself, and is in effect, a promissory 
note, and should have been declared on according to its legal ef- 
fect; [10 B. and C. 128.] 4. The declaration does not aver a 
presentment to the drawee before suit brought. 5. Damages is 
a penalty, and no officer or agent of a corporation can do any act 
which will subject it toa penalty; [13 Pick. 291.] 

If the plaintiff intended to rely on the amended charter, author- 
izing the company to draw bills, he should have proved its ac- 
ceptance by the company. [9 G. and J. 365.] 

The testimony of Beecher, if it proved any thing, showed that 
these were not bills of exchange, but that it was merely a mode 
of liquidating the account. [2 Greenleaf, 121.] 

The order of consolidation, did not work a consolidation of the 
bonds. The consent to consolidate could affect those only who 
were in court at the time, but the sureties to the bonds were not 
parties at that time. The consolidation made a material altera- 
tion in the contract of the sureties, and therefore discharged them. 
[4 W. ©. C. R. 26; 15 Peters’ 187.] 

The bonds were void for patent ambiguities, and no judgment 
could be rendered upon them. It does not appear when judg- 
ment was rendered—for what amount—against whom—or to 
what court the appeal was taken. 

If judgment could be rendered against the company, it could 
not against the sureties, as they are not by the bond, or in any 
other manner, connected with the proceedings. 


W. Cocnran, contra. The proof shows that the bills were 
drawn to pay a debt of the company by order of the directors, 
which fact it was competent for the plaintiff to show by proof 
aliunde. [2 Ala. Rep.718.] But the amended charter express- 
ly authorised the company to draw bills, and if it has exercised 
this power, it will be presumed to be under the charter as amen- 
ded. 

Great indulgence has always been shown by this court to pro- 
ceedings before a justice of the peace, and as the company ap- 
peared in the court below, it is too late now to contend that these 
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bonds were not the aul of the company, as in no other way 
could the cause get into the circuit court. 

The consolidation of the suits produced no change in the 
contract of the sureties, but as it reduced the costs, was for their 
benefit. 


ORMOND, J.—It is very elear, we think, that the judgment 
rendered against the sureties of the Rail Road Company, cannot 
be sustained. 

The statute, [Aik. Dig. 260,] provides that a party against 
whom a judgment is rendered by a justice of the peace, may pro- 
secute an appeal to the circuit court, upon giving bond with sure- 
ty, and that if the judgment of the justice is affirmed, judgment 
shall be entered against the surety, as well as the principal, and 
execution issue against both or either. 

The Rail Road Company having appeared and pleaded in the 
circuit court, may be considered as having waived the question of 
jurisdiction, and admitted that it was rightfully in court, but this 
waiver could only extend to those who were then parties in court. 
The right to render judgment against the sureties, though a con- 
sequence of the judgment against the principal, is derived solely 
from the appeal bond, which when sent up by the justice, is by the 
statute made prima facie evidence of the facts stated in it, and 
that the persons whose names are signed to it, did in fact execute 
itas their bond. Upon this evidence the court acts summarily 
and renders judgment against them jointly, with the principal. 
But it is too clear for argument, that the court must have at least 
prima facie authority for rendering a judgment against persons 
who have no opportunity of making defence. The court must 
have at least the ex parte evidence afforded by the production of 
a bond; that they have consented that if a certain judgment is 
affirmed against their principal, it may be also rendered against 
them. But the appeal bond, which the court acted on, does not 
show that any judgment was ever rendered against this corpora- 
tion; or, if one was ever rendered against any one, what was its a- 
mount, or to what court the appeal was taken. Asan appeal bond 
therefore, this paper was an absolute nullity, and could not author- 
ize the rendition of a judgment against them. The judgment must 
be for this cause, reversed and remanded. It is, however, pro- 
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per, that the other important questions made in the cause, should 
be considered as a guide for the future decision of the cause. 

The counsel for the plaintiff in error, contended that under the 
charter, as originally granted, the company had not power to 
draw bills of exchange, and although lie conceded that the pow- 
er was given by the amendment to the charter, yet he insisted 
that it must be shown that the corporation had accepted it. 

Waiving the enquiry whether a legislative grant enlarging the 
power of the corporation, and increasing its facilities for the trans- 
action of business, must not be presumed to be made at the in- 
stance of the corporation, we think the exercise of the power 
by the corporation, is conclusive to show that the grant was ac- 
cepted. The exercise of any corporate function absolutely grant- 
ed to the corporation by law is when done, referred to the char- 
ter of incorporation for its support and sanction, and we are una- 
ble to perceive any difference in a grant of power in an original 
or amended charter. In either case, as the exercise of the power 
is justified by the charter authorising the act to be done, the cor- 
poration is estopped from denying its power to do the aet. 

In the United States v. Dandridge, [12 Wheaton, 64,] the 
court say, “in relation to the question of the acceptance of a par- 
ticular charter by an existing corporation, or by corporators al- 
ready in the exercise of corporate functions, the acts of the cor- 
porate officers are admissible evidence from which the fact of 
acceptance may be inferred. It is not indispensable to show a 
written instrument or note of acceptance on the corporation 
books. It may be inferred from other facts which demonstrate 
that it must have been accepted.” [See also the King v. Amo- 
ry, 1 Term, 588.] 

The case of Randolph v. Parish, [9 Porter, 76,] is conclusive 
to shew that an instrument circumstanced like the present, may 
be declared on as a bill of exchange, although after acceptance, 
it might have been treated as a promissory note. The short 
statement which in appeals from justices of the peace, is received 
in lieu of a declaration, alleges that the bill was presented for ac- 
ceptance to the drawee, who refused to accept or pay the same, 
The bill was payable on demand, and there was therefore no ne- 
cessity or propriety ina presentment for acceptance. But as 
technical accuracy has never been required in the pleadings in 
such cases as the present, the averment may be considered asa 





JUNE TERM, 1843. 663 








Wetumpka and Coosa Rail-Road Company, v- Bingham. 








refusal to pay the bill on presentment. It was however neces- 
sary to prove the fact of presentment, and refusal to pay the bill, 
and notice to the drawer, or as an excuse for not doing so, that 
there were no funds in the hands of the drawee, which as we un- 
derstand the bill of exceptions, the court ruled to be unnecessary. 

The objection that the bill appears on its face, to have been 
drawn by Williams, individually, and that extrinsic proof was in- 
admissible to prove that it was drawn by him, as the agent of the 
company, and was so received by the holder, is untenable. 
There are clear indications on the bill itself that it was not drawn 
by Williams, in his private character, but as president of the com- 
pany, and it was certainly competent for the plaintiff to prove 
that fact, and that he was authorised by the company thus to 
charge it. Mechanics Bank of Alexandria v. Bank of Wash- 
ington, [5 Wheaton, 326;] and Lazarus v. Shearer, [2 Ala. 718,] 
where this precise point was thus ruled in a case where the indi- 
cations that the bill was accepted for another, were not near so 
strong as is this case. 

We can perceive no objection whatever to the consolidation of 
these suits, as it regards the sureties, the same being assented to 
by the parties in court. It did not in the slightest degree affect 
their contract, the same persons being sureties in all the cases. 
The effect of the consolidation was, that if a judgment was ob- 
tained against their principal a judgment would be enterred 
against them for the entire amount for which they were responsi- 
ble in one judgment, instead of several judgments for the several 
amounts, which added together, comprise the sum for which they 
were bound. The whole effect is, without in the slightest degree 
varying or increasing their responsibility, to diminish the amount 
of cost, for which they would otherwise be liable. 

Let the judgment be reversed, and the cause remanded. 
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McDONALD v. FOSTER & EASTON. 


1. Where the mortgagor of personal property has such an interest therein, as may 
be sold under an execution for the payment of his debts, the mortgagee cannot 
on the trial of the right of property, upon a claim interposed by him under the 
statute, introduce proof to show what was the value of the mortgagor’s interest, 
and that it was less than the value of the property in question. 


Wrair of Error to the circuit court of Barbour. 


This was a trial of the right of property under the statute. 
The defendants in error recovered a judgment against John Mc- 
Kay, in the county court of Barbour, and an execution issued 
thereon, was levied on sundry goods, wares and merchandize, 
which were claimed by the plaintiff, who gave bond with surety 
to try the right to the same. On the trial the claimant excepted 
to the ruling of the court. From the bill of exceptions, it appears 


that the claimant was a mortgagee of the defendant in execution, 
of the property in controversy, of a date prior to the execution; 
that the debt intended to be secured was equal to the value of the 
property. The question made, was whether this proof was ad- 
missible to show that the equity of redemption was of no value, or 
to abate the price at which it might be estimated by the jury. 
Whereupon the court decided, that the property being in posses- 
sion of the defendant in execution at the time of the levy, and 
therefore subject to the levy, the mortgage was irrelevant and 
could not be introduced for either of the purposes proposed. A 
verdict was returned for the plaintiffs in execution, and judgment 
thereupon rendered, which ascertains the value of the property, 
and determines its liability to be sold under the execution. 


Burorp, for the plaintiff in error. 
Betser, with whom was Harris, for the defendants. 


COLLIER, C. J.—The bill of exceptions does not inform us 
what was the form of the mortgage attempted to be set up by 
the claimant; the stipulations, (if any) in respect to the possession 
of the property; whether the debt intended to be secured was past 
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due, and whether the mortgage contained a power of sale. All 
intendments on these points must be made most strongly against 
the party complaining of error, so as to sustain the judgment of 
the primary court. Ifthe mortgagor was in possession of the 
merchandize, and entitled to enjoy itas against the mortgagee, it 
has been repeatedly held, that such an interest may be leived on 
and sold under execution. [McGregor & Darling v. Hall, 3 
Stewart and P. Rep. 397; Purnell, et al. v. Hogan, 5 Stew’t & 
P. Rep. 192; Perkins and Elliott v. Mayfield, 5 Porters’ Rep. 
182.] In Purnell, et al. v. Hogan, the court referring to Mc- 
Gregor & Darling v. Hall, say it has been expressly decided up- 
on a view of all the authorities, that the interest of a mortgagee 
can not be interposed to prevent the execution of the property in 
possession of the mortgagor; and that the equity of redemption is 
liable to be sold in satisfaction of the mortgagor’s debts. In that 
case the mortgagee was the claimant, and the court decided that 
the mortgage was admissible evidence in his favor for any pur- 
pose. 

If the mortgagor has such an interest as may be sold on execu- 
tion, the value of that interest cannot at law be shown to be less 
than the property. The statute requires that if the jury find the 
property subject to the execution, they shall find the value of each 
article separately. Hcre the jury have found against the claim- 
ant, and their duty would not be performed according to law, 
by ascertaining the value of each article, and deducting therefrom 
the amount of the claimant’s lien. 

Besides, the plaintiff in execution was entitled to have the in- 
terest of the mortgagor, be it what it might, levied on and sold, 
and the mortgagee by interposing a claim, cannot impair his 
rights. A court of law cannot, consistently with its powers, com- 
pel a plaintiff in execution to accept the value of the mortgaged 
property after satisfying the lien of the mortgagee instead of offer- 
ing it for sale. Ifthe mortgagor have a legal interest, the thing 
itself may be sold, and this will not prejudice the mortgagee, who 
may assert his rights in the same manner as if no sale had taken 
place. See further, Planters’ and Merchants’ Bank v. A. Willis 
& Co-, at this term. 

The consequence is, the judgment of the circuit court is cor- 
rect and must be affirmed. 


84 
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THE STATE v. JONES. 


1. The 6th and 7th sections of the 3d chapter of the penal code, do not create an 
offence unknown to the common law, or increase the punishment of a common 
law offence; the offences therefore, described in those sections may be proceeded 
against, and punished upon an indictment for murder at common law. 

2. When there is one good count in an indictment, the verdict and judgment will 
not be disturbed. 

3. The court may refuse to quash a count in an indictment, and such refusal can- 
not be assigned as error. 

4. The court may in its discretion permit the prosecutor to elect on which of the 
counts he will proceed. 

5. When a bill of exceptions is allowed ina criminal case, the facts embodied in it 
become a part of the record; and if a writ of error is allowed, it brings up the en- 
tire record, and error may be assigned on any part of it. 

6. As the jury may find a general verdict, they are judges both of law and fact, 
and may, ifthey think proper to do so, disregard the opinion of the court upon 
the law. 

7. The proper form of the oath to be administered to the jury, in a criminal case, 
is, that they shall ‘* render a true verdict according to the evidence.” 


Error to the Circuit Court of Perry county. 


The defendant was indicted in the circuit court of Perry coun- 
ty, for the murder of his own slave. The first count of the in- 
dictment,is in the usual form of an indictment at common law, 
charging the slave to be his property, and the death to have been 
caused by beating with clubs, sticks and whips. 

The second count is as follows : « and the jurors aforesaid, up- 
on their oaths aforesaid, do further present, that the said William 
H. Jones, on the day and year last aforesaid, with force and arms 
in the county aforesaid, in and upon a slave named Isabel, then 
and there belonging to him the said William H. Jones, in the peace 
of God, and our said State, then and there being, feloniously, 
wilfully and of his malice aforethought, an assault did make, and 
her the said Isabel did then and there feloniously, wilfully, and of 
his malice aforethought, cruelly, barbarously and inhumanly beat 
and whip, of which said beating and whipping the said Isabel, on 
the day and year last aforesaid, died. And so the jurors afore- 
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said, upon their oaths aforesaid, do say that the said William H- 
Jones, the said slave Isabel in manner and form aforesaid, feloni- 
ously, wilfully and of his malice aforethought, did kill and mur- 
der, contrary to the statute, and against the peace and dignity of 
the State of Alabama. 

The third count is for an assault and battery, and cruel punish- 
ment. 

From a bill of exceptions sealed by the presiding judge, at the 
instance of the accused, it appears that before the cause was put 
to the venire, the prisoner, by his counsel, moved the court to 
quash the indictment, on the ground that it contained a misjoin- 
der of offences ; and the court was of opinion that the indictment 
did contain a misjoinder of offences, but refused to quash the 
same, allowing the solicitor to elect on which of the counts he 
would proceed, who thereupon elected to proceed on the first 
and second counts, disregarding the third. To which opinion 
of the court, refusing to quash, and permitting the solicitor to 
elect on which of the counts he would proceed, the prisoner by 
his counsel excepted. 

The proceedings upon the trial are thus stated: “On this 
day, which was appointed for the trial of this cause, at a previous 
day by order of the court, and consent of parties, came William 
M. Brooks, solicitor, who prosecutes for the State, and the de- 
fendant in proper person, and by his counsel; and it was made to 
appear to the satisfaction of the court, that the prisoner had been 
served witha list of the jurors, and a copy of the indictment, ten 
entire days previous; and the bill of indictment being read, the 
defendant pleaded thereto, ‘not guilty, and thereupon came a 
jury, &c., who being elected, tried and sworn, well and truly to 
try, and a true deliverance to make between the State and the 
prisoner, and a true verdict to render according to the evidence, 
upon their oaths, do say, « we, the jury find the prisoner guilty of 
murder in the second degree; and thereupon the prisoner was re- 
manded to jail to await the sentence of the court.” 

And at a subsequent day, the prisoner having answered that 
he had nothing to say why sentence should not be pronounced 
according to law, the court sentenced him to be confined in the 
penitentiary for ten years. 

The assignments of error are, 

1. The two counts of the indictment for murder are defective 
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in not conforming to the 7th section of the 3d chapter of the penal 
code. ; 

2. There is a general verdict upon a misjoinder of offences. 

3. There is a misjoinder of offences and a general] verdict. 

4. The court erred in permitting the solicitor to elect on two 
counts, charging different offences, punishable differently. 

5. The prisoner was not arraigned before pleading to the in- 
dictment. 

6. The record does not shew that the prisoncr was present 
when the jury rendered their verdict. 

7. The jury should have been sworn to render a true verdict 
according to law and the evidence. 

8. The oath administered was not the one prescribed by the 
statute of 9th January, 1841. 


Bacsy, Gayie and Downmay, for the prisoner, contended, that 
by the 7th section of the 3 chapter of the penal code, the legisla- 
ture had created a new offence; that an indigtment for that of- 
fence should set out the exceptions, as that in fact constituted the 
crime. That therefore, the first count and second count were 
both bad. That if the first count was good, the second was clear- 
ly bad. That if the counts were both good, the first being at 
common law, and the second under the statute, and the judgment 
and punishment being different, there was a misjoinder of offences, 
and the verdict being general, cannot be sustained. [1 Chitty’s 
Crim. Law. 282; 2 Pick. 141; Nott & McCord, 365.] 

That the bill of exceptions would not be looked to by the court, 
because it presents a point which cannot be raised here; but at 
all events will be disregarded as to the election permitted by the 
court; and there is then evidently a misjoinder of offences. [5 
Porter, 32; 3 Greenleaf 219, 183; 4 Pick. 302; 15 Wend. 281; 8 
Johns. 495; 5 ib. 467; 2 Caine’s 169; 8 East, 280; 2 Dall. 422; 2 
Binney, 168; 1 Bac. Ab. 529; 2 Brock. 75; 1 Wend. 418; 1 Pick. 
37; 1 Leigh, 86.] 

That the record should show that the indictment was read to 
the prisoner. [1 Ala. Rep. 655; 4 Black. Com. 323; 2 Hale 218.] 

The record does not show that the prisoner was present when 
the verdict was rendered, except by argument or inference, and 
there can be no intendment against the prisoner. 

That the jury are judges both of law and fact, in cyiminal ca- 
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the oath. That this right has never been questioned in England, 
except in trials for libel; and aficr a great struggle, the question 
was settled there in favor of the people, and has been expressly 
adopted into the constittition of most of the States of the Union; 
[3 Johns. Cases, 337; 10 Pick, 481; 18 Maine 346; 4 Black. 361.] 


The Arrorney Generat, contra. The act of the last legis- 
lature authorising a bill of exceptions in criminal cases, did not 
authorise the prisoner to do any thing more than to take an ex- 
ception to the opinion of the court, and spread the facts upon the 
record, that the judges of the Supreme Court might be able, if they 
thought proper, to award a writ of error; and no other error can 
be assigned than is brought up by the bill of exceptions. A mo- 
tion to quash an indictment is addressed to the discretion of the 
court below, and cannot be revised in this court, [3 M. & 8. 549; 
3D. & E. 106.] 

Where there is one good count to which the finding may be 
referred, the indictment will be sustained, [5 Porter, 32.] 


ORMOND, J.—The first question to be considered is, what 
points are presented for revision by the writ oferror. The Legis- 
lature, at its last session, authorised bills of exceptions to be taken 
by defendants in certain criminal cages, in the same manner as 
in civil cases. ‘The counsel for the prisoner, contends that the 
court may disregard the bill which has been taken in this case, 
upon the ground that this court, if the court below had refused to 
seal the bill, would not have awarded a mandamus; while on the 
other hand, the Attorney General insists that this court can look 
to no other error than that assigned on the bill. 

Previous to the passage of this law, no question of fact could 
be presented on the record, in a criminal case, for the revision of 
this court; unless the court below thought proper to refer it as a 
question of novelty and difficulty. The plain design of the Le- 
islature was to give to defendants, in those criminal cases embrac- 
ed by the statute, the right to put any question of fact upon the 
record, to enable them to apply to this court for a writ of error. 
The writ of error, when granted, applies to, and brings up the 
entire record, and error may therefore be assigned upon any part 
ofit, When a bill of exceptions is allowed, either in a civil or 
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criminal case, the facts there embodied become a part of the re- 
cord, and cannot be waived by either party, or disregarded by 
this court. 

The three first assignments of error suppose a misjoinder of 
offences in the two first counts of the indictment, and that, as the 
verdict was general, no judgment can be rendered upon it. The 
first count in the indictment is a count at common law, for the 
murder of the slave, to which no objection has been urged. The 
second appears to have been framed on the 7th section of the 3d 
chapter of the penal code, which declares that an owner of a 
slave, causing his death by whipping, &c., though without inten- 
tion to kill, unless in self-defence, or in the use of so much force 
as is necessary to procure obedience from the slave, shall be deem- 
ed guilty of murder in the second degree. 

There is no difference in principle between the 7th and the 
preceding section; the first embracing the case of an overseer, 
the latter that of an owner. These sections treat of the crime of 
murder committed on a slave; they do not create a mere offence, 
unknown to the common law; nor do they subject the offender to 
a greater punishment than was inflicted at common law; they are 
therefore not statute offences, and by necessary consequence, an 
indictment may be framed upon them at common law, as was held 
by this court at the present term, in the State v. Flanegin. In- 
deed the sections of the code we have been considering, merely 
promulgate rules of evidence, and are declaratory of the com- 
mon law. It is therefore unnecessary to consider whether the 
second count be good or not, as the first count is unquestionably 
good, and that will sustain the judgment of the court, as was held 
by this court in the State v. Coleman, [5 Porter, 32,] and to the 
same effect might be cited numerous authorities in England and 
the United States. 

The same case is also an authority to show that the court may 
refuse to quash an indictment, and put the party to his demurrer; 
and that a refusal to quash cannot be reviewed on error. It is 
equally as clear that the court may permit the solicitor to 
elect on which of the counts of the indictment he will proceed, 
Such election was made in this case, and the third count, which 
was for a misdemeanor, abandoned. This course, could not by 
possibility prejudice the prisoner, and is in accordance with the 
established practice at the present day. [Young v. The King, 
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3 D. & E. 106; Commonwealth v. Gillespie, 7S. & R. 469; 
Burk v. The State, 2 H. & J. 426, Kane v. The People, 8 Wend, 
211; 1 Chitty’s Crim. Law, 249.] 

The assignment that there was no arraignment of the prisoner 
is not sustained by the record. It there stated that « the bill 
of indictment being read thealefendant pleaded thercto, not guilty. 
and thereupon came a jury, &c.” It was supposed the indictment 
might have been read for the information of the bystanders or 
read to the jury, and that afterwards the defendant was called on 
to plead; but it appears that the jury were not empannelled when 
the indictment was read, and it would be absurd’to suppose that 
the indictment was read to persons having no interest whatever 
in it. But there is here no room for conjecture. The indictment 
being read, the defendant pleaded thereto « not guilty,” is the lan- 
guage of the record, which is a clear and perspicuous statement 
of the arraingment of the prisoner. 


Nor is there any force in the objection that it does not appear 
that the prisoner was present when the jury rendered their verdict. 
In the State v. Hughes, [2 Ala. Rep. 102,] it appeared that the 


prisoner was not present whcn the verdict was rendered, and 
for that cause he moved in arrest of judgment; and this court held 
it error and reversed the judgment. In this case, we think it 
does sufficiently appear that the prisoner was present when the 
verdict was rendered. The record, after reciting the rendition 
of the verdict, proceeds to state « and thereupon the prisoner was 
remanded to jail to receive the sentence of the court.” Accord- 
ing to all rules of fair interpretation and just criticism, we must 
understand from this, that the prisoner was in court when the ju- 
ry rendered their verdict. ‘The words « and thereupon,” connects 
the prisoner with the rendition of the verdict, and shows that he 
was present. Wecannot presume, as we are asked to do, by the 
counsel, that the prisoner, having been bailed previous to his trial, 
was permitted by the court to leave the bar, while the jury were 
deliberating on their verdict, ina case involving a capital felony. 
He might, it is true, have been remanded to jail whilst the jury 
were considering of their verdict, but ifthat was done, it appears 
he was again remanded to jail, language which cannot be true, if 
he was not brought from the jail to hear the verdict pronounced. 
In addition, it may be added that when called on to say whether 
he had any thing to object to the sentence being pronounced, he 
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answered, “nothing.” The record is a narative of what took 
place at the trial; in construing it we apply to it those rules of in- 
terpretation which govern all written instruments. It is to be 
construed according to its plain and obvious import, and not by 
those rules which would make it necessary that it should state 
those facts it purports to detail, with so much precision and 
certainty as to exclude every ether conclusion. 

It remains but to enquire whether the proper oath was admin- 
istered to the jury. They were sworn “a true verdict to render 
according to the evidence;” and it is insisted they should have 
been sworn a true verdict to render according to the law and 
evidence. In the examination of this question, the counsel for the 
prisoner have gone into an able and elaborate argument to show, 
that in criminal cases, the jury are judges both of law and fact; 
but the true question appears to be whether by the form in which 
the oath was administered the jury were deprived of the power 
of determining the law. 

The power of the jury to judge both of law and fact, results 
necessarily from the very constitution of that body, and from 
their right to find a general verdict fer the prisoner, which the 
court cannot disturb... This right is explicitly admitted by Lit- 
tleton & Coke, and other ancient writers upon the common law. 
[Coke Litt. 228, a.] So in 4 Black. Com. 361, it is laid down that 
if the jury doubt the matter of law, they may choose to find a spe- 
cial verdict; but have an unquestionable right to find a general 
verdict, and determine the law as well as the fact. Atthe same 
time it cannot be doubted that these sages of the law, considered 
it the duty of the jury, to receive the law from the court, and that 
it was at the « hazard of a breach of their oaths, when they un- 
dertook the decision of questions of law.” [See also People v. 
Croswell, 3 Johns. Cases, 337.] 

When the power of juries to find a general verdict, and con- 
sequently their right to determine, without appeal, both law and 
fact, is admitted, the abstract question whether it is, or is not their 
duty to receive the law from the court, becomes rather a ques- 
tion of casuistry or conscience, than one of law; nor can we 
think that any thing is gained in the administration of criminal 
justice, by urging the jury to disregard the opinion of the court 
upon the law of the case. It must, we think, be admitted, that 
the judge is better qualified to expound the law, from his previous 
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training, than the jury; and in practice, unless he manifests a wan- 
ton disregard of the rights of the prisoner, a circumstance which 
rarely happens in this age of the world, and in this country, his 
opinion of the law will be received by the jury as an authorita- 
tive exposition from their conviction of his superior knowledge of 
the subject. 

This right of the jury is doubtless one of inestimable value, es- 
pecially in those cases where it may be supposed the government 
has an interest in the conviction of the criminal; but in this coun- 
try, when the government in all its branches, executive, legisla- 
tive and judicial, is created by the people, and is in fact their 
servant, we are unable to perceive why the jury should be invited 
or urged to exercise this right contrary to their own convictions 
of their capacity to do so, without danger of mistake. It appears 
to us that it is sufficient that it is admitted that it is their peculiar 
province to determine facts, intents, and purposes; that it is their 
right to find a general verdict, and consequently that they must 
determine the law; and whether in the exercise of this right they 
will distrust the court as expounders of the law, or whether they 
will receive the law from the court, must be left to their own dis- 
cretion, under the sanction of the oath they have taken. 

We donot doubt that the oath administered in this case was 
the proper one. It is the oath which has been administered to 
juries, in criminal cases, from the earliest records of criminal trials, 
to the present day, both in England and the United States; and 
sitting here as we do, to expound and not to make or alter the 
law, we must consider this unbroken chain as authoritative testi- 
mony of what the law is. We entertain as little doubt that this 
form of administering the oath does not preclude the jury from 
determining both law and fact. When a juror is sworn, he is in- 
vested with the office of judge, and authorised to pronounce the 
law in the particular case he has to try, and does so when he ren- 
ders his verdict, whether he abides by or disregards the opinion 
of the court. But it is said in argument that if he be a judge, like 
all other judges, he should be sworn faithfully to adm:nister the 
law. The juror is one of the prisoner’s peers, authorised and re- 
quired by his oath to make a true deliverance between him and 
the State, and cannot be supposed to have any desire to oppress 
the prisoner, or to find him guilty against law, and there is there- 


fore no reason to apprehend that he will convict him against law. 
85 
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It.is, however, impossible to entertain a serious doubt that the 
very form of the juro1’s eath binds him to decide the law correct- 
ly, precisely as it is obligatory on him to determine the facts truly. 

The charge preferred by the State, is, that the prisoner, by 
an act done, has offended one of its laws. The law which he is 
charged to have offended, is certain, and the juror as judge must 
be presumed to know it; the guilt or innocence of the prisoner 
depends on the ascertainment of the fact, and ifin passing on the 
guilt or innocence of the prisoner, the juror should intentionally 
misapply the law to the fact, he is as guilty of a violation of his 
oath as if he should falsely find the fact either for or against the 
prisoner. 

The earnestness with which this point was pressed on the 
court, must be its excuse for examining, at some length, a question 
about which it is difficult to suppose any serious doubt could be 
entertained. 

It remains but to add, that no error is shown upon the record, 
and that the judgment of the court below is therefore affirmed. 


WELLBORN v. SHEPPARD. 


1. A judgment by default, where no declaratiun has been filed, is irregular and 
cannot be supported. 

2. A writing acknowledging the receipt of money of the plaintiff, and promising 
to account for the same on final settlement with him, is not such a writing 
within the statute, as authorises a judgment final by default. 


Warr of error to the Circuit Court of Barbour. 


This was an action of Assumpsit, by the defendant in error, 
against the plaintiff, upon a writing as follows: « Received, Feb. 
19th 1839, three hundred and twenty-five dollars 20-100, belong- 
ing to Edmund Sheppard, and for which I agree to account on a 
final settlement with him. 


Wma. WELLBORN. 
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A judgment final was rendered by default without a declara- 
tion, and it is now assigned for error. 1. That there is no de- 
claration. 2. That the judgment was rendered without the in- 
tervention of a jury. 


M. W. Linpsay, for the plaintiff in error. 
No counsel appeared for the defendant. 


COLLIER, C. J.—1. It has been repeatedly decided by this 
court, that a judgment by default, where no declaration has been 
filed, will not be sustained. This error is decisive of the case, but 
as it must be remanded, it is proper to express an opinion upon 
the second point raised. 

2. The writing is not an absolute promise to pay the sum ex- 
pressed on its face; but it is an acknowledgment that so much 
money was received, and a promise by the defendant to account 
to the plaintiff for it, on settlement. This implies that the parties 
had some transactions with each other, which were unsettled, and 
that when their dealings, accounts or demands were adjusted, or 
the balance ascertained, the money received by the defendant 
would be accounted for. No action could be brought on the pa- 
per, until the defendant was put in default, by refusing, on demand, 
to account, or by refusing to pay over to the plaintiff such ba- 
lance as might be found due him on settlement. This being in 
our opinion, the proper interpretation of the writing, it is clear 
that it does not ascertain « the plaintiff’s demand or sum sued for” 
within the provisions of the act of 1812, and consequently no 
judgment could be rendered for its amount and interest, without 
the intervention of a jury. 

The judgment is reversed, and the cause remanded. 
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GIVENS v. ROBBINS & PAINTER. 


1, When an action is commenced against three jointly, continued as to two, and 
judgment rendered against the third—the entire action is discontinued. 

2. An application for the benefit of the bankrupt law by one against whore a suit 
is commenced, doves not justify a continuance of the cause. 


Error to the Cireuit Court of Benton. 


This was an action of assumpsit,on a promissory note, by the 
defendant in error against E. L. Givens, H. L. Givens and W. 
T. Givens as partners. After the commencement of the suit, E. 
L. & H. L. Givens applied for the benefit of the bankrupt law, 
and this fact being suggested to the court by them, and a contin- 
uance moved for, the court continued the cause as to them, though 
objected to by the plaintifi’s counsel and refused to continue as 
to the other defendant. 

A joint demurrer to the declaration, which had previously been 
filed, was then overruled, and W. T. Givens filed three pleas, 
non est factum, non assumpsit, and payment. Issue was taken 
on the second and third pleas, and a special replication to the 
first, to which the defendant demurred, and which was sustained 
by the court. The court permitted the plaintiff to reply again to 
the first plea, notwithstanding the objections of defendant’s coun- 
sel. The error assigned is, that the cause was discontinued. 


Rice, for the plaintiff in error, contended that after a joint 
plea by all the defendants a continuance of the cause as to two, 
and tria! as to the third, was a discontinuance of the entire action. 
That the special replication of one defendant was a discontinu- 
ance. He further maintained that an application for the benefit 
of the bankrupt law did not confer on the debtor the right to sus- 
pend proceedings in an action against him until he obtained a de- 
cree in bankruptcy. He cited, 2 Tidd’s Pr. 684; 3 Ch. Gen. Pr. 
753; 15 Johns. Rep. 398; 2 Cowen’s Rep. 512; 6 Com. Dig. 205, 
271. | 


Moore, contra. 
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ORMOND, J.—According to our practice, the granting or re- 

fusing permission to continue a cause, is a matter of discretion 
with the court below, and cannot be reviewed in this court. We 
think it proper, however, to say, that we entertain no doubt that 
an application for the benefit of the bankrupt law, will not entitle 
a party who has been sued, toa continuance of his cause. The 
act of Congress does not contemplate that the party applying for 
the bene‘it of the act, shall be released from his debts until he ob- 
tains his discharge and certificate according to the rules prescrib- 
ed in the 4th section of the law; and as it is altogether uncertain 
whether he may ever obtain his discharge, the mere application 
of the debtor, is no ground for delaying the creditor in the prose- 
cution of his suit. 

But, although for the reason given, the question of continuance, 
as such merely, cannot be reviewed in this court; yet, when made 
as to two out of three joint defendants, it becomes necessary to 
consider what are the consequences attending it, as it regards the 
other defendant. 

At common law, achasm in the proceedings by a neglect to 
continue the cause, or the omission in a plea, or replication, to 
answer the whole matter of the bar, or declaration was a discon- 
tinuance and defeated the action. Soa discontinuance as to one 
defendant, is a discontinuance as to all. [6 Com. Dig. Pleader, 
w. 2,3, 4; Tippet v. May, 1 B. & P. 411; Keeble v. Ford & Vin- 
ing, at the last term. ] 

By the proceeding here, the continuity of the cause has been 
destroyed; the action, which at its commencement, was joint, has 
become several, and the consequence is, that it is discontinued. 
By statute in this State, a discontinuance is permitted against 
those on whom the process is not served, without producing this 
result. [Aik. Dig. 267.] But there is no statute authorising the 
course pursued in this case, and the judgment must therefore be 
reversed. 
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MURRAY v. CHARLES. 


1. The clerk of a court is authorised by statute to receive of a defendant against 
whom a judgment is rendered by his court, the amount of the same; and this 
as well before as after an execution has issued. 


Warr of Error to the Circuit Court of Greene. 

This was a motion to cause satisfaction of a judgment recovered 
by the plaintiff, against the defendant, to be entered of record and 
to quash the execution thereupon issued. The facts of the case 
are presented by a bill ofexceptions, and are substantially as fol- 
lows, viz: At the March Term, 1842, of the circuit court, the 
plaintiff recovered a judgment against the defendant, for one hun- 
dred and sixty nine 80-100 dollars, besides costs; after the court 
had adjourned and an execution had been made out, but before 
it was placed in the sheriff’s hands, or had been taken from the 
clerk’s office, the defendant paid to the then clerk of the court the 
amount of the judgment, with interest and costs, after deducting 
a credit to which he was entitled. After the payment thus made, 
the plaintiff procured an execution to be issued on the judgment 
and placed in the hands of the sheriff of Greene, to be levied of 
the goods, &c., of the defendant. Upon these facts, the court or- 
dered the execution to be quashed, and satisfaction of the judg- 
ment to be entered, and thereupon the plaintiff excepted. 


J. B. Cuark, for the plaintiff in error. 
W. M. Mvrpny and W. G. Jones, for the defendant. 


COLLIER, C. J.—The only question presented in this case 
is, whether the clerk was authorised to receive the money due 
on the judgment so as to discharge the defendant from further 
liability. In Currie v. Thomas, [8 Porter’s Rep. 293,] which 
was an action on a promissory note, the defendant pleaded that 
an action had been previously brought on the same note, and that 
he had paid the sum due thereon, to the clerk. The court held, 
that independent of an authority derived from a statute, money 
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cannot be lawfully paid to the clerk in vacation, or in any other 
manner than as the officer of the court in term time; and after 
noticing the legislative acts upon the subject, the conclusion is at- 
tained, that a payment made to him before judgment, will 
not discharge the debtor. In that case, the act of 1834, «to pro- 
vide amore summary mode of collecting money from clerks” is 
cited, but as it was unnecessary, none of its provisions were par- 
ticularly examined. The fifth section enacts, « that in all cases 
where money shall be paid to the clerk of any court, the party 
entitled to receive it sha!l have the same remedy for its recovery 
and the same damages for its detention, as are now provided, and 
allowed by Jaw for money paid to clerks on execution, and it is 
hereby expressly made the duty of all clerks to receive and ac- 
count for all such sums of money, as may be paid to them by eith- 
er party as well after, as before the issuance of the execution.” 
The latter part of this section seems to us very clearly to confer 
upon clerks the authority to receive money on judgments render- 
ed intheir courts. This is rendered more obvious, if possible, by 
the terms employed, which not only give the right, but injoin the 
receipt of the money as a duty, whether a collection had been re- 
quired to be made by execution or not. The provision is too 
plain to admit of illustration—it fully authorised the action of the 
circuit court upon the defendant’s motion, and the judgment is 
consequently affirmed. 














CRAWFORD, er at. v. THE STATE BANK 
1. A notice by the President and Directors of the Bank of the State of Alabama, 
with the seal of the corporation, is a sufficient compliance with the charter, 


which requires the notice to be given by the President of the Bank. 


Error to the County Court of Tuskaloosa. 


Judgment on motion by default in the court below, by the bank, 
against the plaintiffs in error. 
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The judgment entry recites, and then afterwards, at the term 
first aforesaid, came the Bank of the State of Alabama by its at- 
torney, and produced in court here, a note of hand payable to the 
President and Directors of the Bank of the State of Alabama, in 
the following words and figures, to wit: Washington county, 
June Ist 1840: Twelve months after date, we, William Crawford 
as principal, and P. T. Harris and Samuel Frisbie, as securities, 
jointly and severally promise to pay the President and Directors 
of the Bank of the State of Alabama, or order, eight hundred and 
thirty dollars, negotiable and payable at the said Bank, with in- 
terest from the date, at the rate of eight per cent. per annum, for 
value received. 

Ww». Crawrorp, 
P. T. Harris, 
Samvuev Frissre. 

And the said attorney having produced the certificate of John 
Marrast, President of said bank, that the debt due in, and by the 
above described note, set out and described in said notice and 
here produced and identified to the court, is really bona fide the 
property of said bank, moved the court for judgment in favor of 
the President and Directors of the Bank of the State of Alabama, 
against the said William Crawford and Samuel Frisbie, for the 
sum of eight hundred and thirty dollars, with interest, at eight per 
cent. thereon, from the first of June, 1840; and it appearing to the 
satisfaction of the court, that the said William Crawford and Sam- 
uel Frisbie, have had notice of said motion, thirty days before the 
making of the same, by a notice under the seal of the President 
and Directors of the said bank; and it also appearing to the satis- 
faction of the court, that said debt is due and unpaid, and the sum 
of eight hundred and thirty dollars due thereon. It is therefore 
considered, &c. 

The defendants prosecute this writ, and assign for error, 

1. The notice was given by the corporation instead of the 
President of the bank. 

2. It does not appear that the note on which the judgment was 
founded, was proved to have been executed by the defendants. 

3. It does not appear on what day the judgment of the court 
was rendered. 

4, It does not appear that the notice was given that a motion 
would be made on any particular day. 
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5. It does not appear from the record that the motion for judg- 
ment was made on the day the notice indicated it would be made. 


B. F. Porter, for the Bank. 


ORMOND, J.—The first assignment of error is founded on 
the supposition, that the notice was given by the corporation, in- 
stead of having been given by the President of the Bank, as re- 
quired by the charter. [Aik. Dig. 65, §51.] The judgment re- 
cites that the notice was under the seal of the President and Di- 
rectors of said Bank,” and without intending to intimate that if the 
notice was required to be given by the corporation, this might not 
be sufficient, we think it very clear that the notice given in this 
case, is a compliance withthe statute. It may be conceded that 
if the charter required the notice to be given by A, that one giv- 
en by B, would not be sufiicient; but in this case the notice is 
given by the President of the bank, and the fact that others join- 
ed with him in giving it, will not vitiate it. 

All the other assignments of error are answered by the repeat- 
ed decisions of this court, and especially by the cases of Curry 
v. The Bank, 8 Porter, 360; Clements and others, v. The Bank, 
1 Ala. Rep. 50, and McRae v. Colclough, 2 ib. 74. 

In regard to the objection that no day was mentioned in the 
notice, when the motion would be made, the fact appears to be 
otherwise from the judgement entry, but if the fact was as sup- 
posed, it was held in the case of McRae, previously cited from 
2 Ala. Rep. 74, that it was not necessary that the day of the 
term should be designated on which the motion would be made. 
To prevent judgments on motion, from being taken improperly, 
this court adopted a rule, that the clerks of the circuit and county 
courts should enter all motions fer judgments on a separate dock- 
et to be kept for that purpose. 

There is no error in the judgment, and it is therefore affirmed. 
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RILEY v. MARSHALL, er at. 


1. Where a coroner collects money under an execution which is afterwards quash- 
ed, before the money is paid over, the defendants cannot, by notice and motion, 
recover of the coroner, the amount thus collected and retained. 

2. Several defendants, who have each paid for himself different amounts upon an 
execution against them, which is afterwards quashed, cannot unite in a suit te 
recover the amount paid, and obtain one judgment adjudging to each of 
them the sums they are respectively entitled to. Their rights are scveral, each 
are not interested in the entire judgment, and difficulties might arise in its en- 
forcement by execution. 


Wrir of Error to the Circuit court of Russell. 


This was a proceeding by notice and motion, at the suit of the 
defendants in error against the plaintiff as coroner, for the reco- 
very of money collected ofthem on sundry writs of fieri facias, 
issued from the Circuit court of Russell, which had been quashed 
by order of that court. The amount alleged to have been col- 
lected of Park is eight hundred and twenty-six dollars; of 
Marshall six hundred and five dollars; and of Stapler twenty- 
two hundred and thirty-seven dollars. Various prec2edings were 
had in the case, and a judgment at length rendered upon verdict 
in favor of Park for five hundred and eighty-six dollars, of Mar- 
shall for six hundred and five dollars, and of Stapler for nineteen 
hundred and ninety-seven dojlars. These several sums are all 
adjudged to the plaintiffs below by one judgment. 


Betser and Heypenretpr, for the plaintiff in error. 


COLLIER, C. J.—We have no statute which authorizes the 
course of proceeding adopted in this case. Our legislative acts, 
which provide a summary remedy against officers for the failure 
to pay over money collected on execution, &c. contemplate the 
plaintiff in execution as the actor in the motion, except in some 
few cases, of which the case before us is not one. These acts we 
have always held were introductive of a new and extraordinary 
remedy unknown to the common law, and could not be extended 
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by construction so as toembrace other cases coming within their 
mischief, and in which the officer was chargeable with a breach 
of duty. In the present case the motion is made by the defend- 
ants in certain executions which the court had directed to be 
quashed ; it is a casus omissus in our statutes, and should not 
have been entertained. It need not be considered whether the 
court could not afford some expeditious remedy, so as to render 
a resort to a suit unnecessary. 

But if the jurisdiction of the Circuit court, in the manner in 

which it has been exercised were unquestionable, the judgment 
would be erroneous, because it adjudges distinct sums of money 
to be paid severally to each of the plaintiffs in the motion. Such 
a judgment in a court of law cannot be supported. An execution 
issued upon such a judgment would require not a joint sum to be 
collected, to which each and all the parties were entitled, but dis- 
tinct amounts due them severally. Ifeither of the plaintiffs in the 
judgment were to die, his interest would not be collectable by 
execution until his representative was made a party, and there 
could be no revival by associating an executor or administrator 
with the other plaintifis. But this point is too plain to require ex- 
plication ; it need but be stated to show the irregularity of the 
judgment. Such a proceeding, if allowable by law, should have 
been at the suit of each of the plaintiffs, for the recovery of the 
sums collected of them respectively. 

We have only to say, that the judgment of the Circuit court is 
reversed. 


SHERROD v. RHODES. 


i. An accommodation drawer is a surety, and entitled to notice, although he had 
no funds in the hands of the drawee. 

2. In suchacase the fact that the drawer was indebted to the acceptor, for whose 
use the bill was drawn, in a sum equal to the amount of the bill, will not dispense 
with notice of the dishonor of the bill, unless the bill was drawn in payment of 

the debt. 
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3. A bill being drawn by R, for the accommodation of an incorporated company, 
to enable it to raise money by its sale, and the bill not being paid at maturity, the 
treasurer of the company informed R of that fact, and that the holder threatened 
suit, but would take a good bill for the amount which he urged R to draw, as 
he was indebted to the company in about that sum. R, in his answer, after 
stating his resources, says, “* It would afford me great pleasure to doas you wish, 
but I think from the above expose you will agree with me it would be improper 
to do it”—held, that this was nota waiver of notice of the dishonor of the bill. 

4. Accommodation endorsers as such merely, are not liable as co-sureties to con. 
tribution. ‘To constitute that relation between successive accommodation en- 
dorsers, there must be an agreement to that effect between them, or some fact or 
circumstance must exist from which such an agreement can be inferred. 

5. If the last indorser of a bill be notified of its dishonor, if he wishes to hold any 
prior party on the bill liable to him, he must give him notice, unless due notice 
had previously been given to such prior party by the holder. 

6. Where the court agrees to give an erroneous charge, if the party asking it will 
do an act which tne court hasno power to require him to do, it is error, as it is 
impossible to know that the party has not been injured thereby. 


Wrrr of Error to the Circuit Court of Tuscaloosa county. 


Assumpsit by Sherrod against Rhodes, to recover the amount 
of three bills of exchange, each for $6,034. The declaration 
contains counts on each bill, and also the common counts. The 
cause was tried at the Fall term, 1842, upon the issues af non as- 
sumpsit, payment and set-off, when a verdict was found for the 
defendant ; and on this he had judgment. 

The case made by the plaintiffat the trial is as follows : 

All the bills are dated at Decatur, on the Ist October, 1837, 
drawn on and accepted by David Deshler, with the addition to 
his name of 'l'reas. T.C. & D.R.R., payable at the Union Bank 
of Louisiana. The first was drawn by James T. Sykes, in fa- 
vor of the defendant ; and endorsed by him and the _plaintiff— 
The second was drawn by A. P. Christian, in favor of Sykes ; 
and endorsed by him. and also by the defendant and the plaintiff. 
The third was drawn by the defendant, in favor of Christian ; 
and endorsed by him and the plaintiff. The plaintiff at the date 
of the bills was the President of the Tuscumbia, Courtland and 
Decatur Rail Road Company; the defendant was a director, 
and the other parties members of the same corporation. It was 
agreed between these parties that the bills now sued on should 
be made by them for the accommodation of the corporation. 
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The bills were made and negotiated to Yeatman, Woods & Co., 
who were strangers to the corporation, by its treasurer. , At the 
time the bills were drawn, ey from thence until they fell due, 
Rhodes had no funds in the hands of the treasurer of the corpora- 
tion, but during the whole time, and up to the trial, was indebted 
to it ina sum larger than the amount of the bill drawn by him. 
A system of financeering was commenced by the corporation in 
1833, and had been continued to the date of these bills. The 
mode was, for the members of the corperation, among themselves, 
to draw bills upon their treasurer, let him accept them, endorse 
them, and when those bills fell due, or were about to fell due, if 
the treasurer had Ginihs of the company to appropriate them to 
pay the bills so due er falling due; and if not, to have new bills 
made in the same way to take up the old bills. The bills in suit 
were made in the usual ordinary mode of financeecring adopted 
and pursued by the corporation. The plaintiff had agreed, as he 
was very wealthy, and his name a weighty one, that he would 
endorse any bills the members of the corporation would make in 
this way, if they would let him be the last indorser. 

The bills were not paid at maturity, and Yeatman, Woods & 
Co. afterwards sued we e plaintiff, and recovered from him the 
whole of two of the bills, and the balance due upon the third.— 
He paid on these bills an amount exceeding fifteen thousand dol- 
lars. 

Notice of protest ofthe bill drawn by Rhodes was sent to Tus. 
cumbia; but he lived near Blount Springs, where there was a 
post office. 

The notices upon the other two bills were sent to Rhodes at 
Blountsville ; but Blount Sprmgs was much nearer to Rhodes’ 
residence than either Tuscumbia or Blountsville, and that was the 

office at which he received his letters and papers. 

Deshler, the treasurer of the corporation on the 16th Nov, 
1838, wrote to Rhodes, as follows: 

Dear Sir—T wo of the bills held by Yeatman, Woods & Co., 
which were due at New Orleans, in May and June last, for about 
$6000 each, are still unpaid, and by a letter from Y, W & Co.,, 
some few weeks since, I discover they are becoming impatient, 
and I fear unless we come to some satisfactory arrangement vee 
ry soon, they will commence suit. They are willing to take 
good bills on New Orleans, and I have written to them, promis- 








ing that I wou'd cndcavor to procure such, and arrange the 
debt. My calculation is upon you and Aig}. You are indebted 
to us toan amount excceding one of those bills, and I will ask of 
you, if you can possibly do it,to send mea bill on New Orleans, 
for say "$7009, to mature in Alay or June next; or if you would 
prefer to draw on Alobile, it would perhaps answer. Please let 


+ 


me hear from you on receipt, and oblige. 

P. S.—I wrote you at Blount Springs, 36th ult. on the same 
matter, but presume you never reccived my letter. 

Rhodes answered th's on the 12th December of the same year, 
in these terms from Tuscaioo 

Dear Sir,— Your letter of 1Gth ulfimo, eame to hand by last 
mail and contents observed. I should have answered it from 
Fairfield, but a week would have elapsed, as we have but one 
mail a week. ouwish me to send you my bil for $7000 on 
New Orleans or Mob’le; that is impracticable, as I should not 
have the means to pay it. Lowe this winter and spring, about 

25,000 nearly allin bank, which will absorb my crop at 12 1-2 
cents. lhave large debts due mein N. Alabama, y shout $11,- 
000, but [learn that Tmay not expect enough from that source to 
pay what I owe there—about 31,500. It would afiord me great 
pleasure todo what you wish me, but [think from the above ex- 
pose, you wi il agree with me, that it would be improper to do so, 

The | bills mentioned in this corresp miiieie were shown to be, 
two of those now sued for. On this state of proof, the plaintiff 
requesied ti im cour seg instruct the jury, 

1. That although Rhodes had notreceived legal notice of protest, 
yet that so faras the bill drawn by h'm was concerned, inasmuch 
as he had no efivets at any time in the hands of the acceptor; but 
on the contrary, owed the company, he was not entitled to no- 
tice of protest. This the court refused to give, but charged the ju- 
ry,ifthey believed the testimony that Sherrod was a party to the 
creation of the bills inthe manner described as between him and 
Rhodes, that Rhodes was entitled to notice, and a recovery could 
not be had on the bills, u unless it was proved that Rhodes had re- 
ceived recular notice. 

2. That the correspondence between Deshler and Rhodes, con- 
tains an acknowledgment of a liability to pay said bills, and was 
a waiver by Rhodes of laches of notice. This was refused, and 
the jury charged that the correspondence contains neither a pro- 





, 4 


mise to pay, nor an ackno to pay these 
bills, or either of them; and that there is contained in it 0 Waiver 
of laches of notice. 

3. That as bet 
Rhodes was not entitled to notice, and as the said bills ag Pe been 
collected from Sherrod, the last endorser, that upon the money 
counts of the declaration, Sherrod could recover the amount he 
paid upon the bill drawn by Rhodes, as so much money paid, &c., 
by Sherrod, for the use of Rhodes. his was refused. 

4, Thatif the jury believed irom the evidence, that the draw- 
ers and endorsers of these bills were members of the Tuscumbia, 
Courtland and Decatur Rail Road company, that these bills were 
drawn and endorsed to be accepted by the said company, and 
that the said company might sell the bills to raise funds for their 
benefit; that the bills were so accepted and sold to Yeatman, 
Woods & Co. for that purpose. and were by the company per- 
mitted to be dishonored; and that aiterwards Sherrod as the last 
endorser was compelled to pay the bills to Yeatman, Woods & 
Co., by judgment and execution, that then the drawers and endor- 
-sers as between each other, were to be considered as sureties 
for the company, ra therefore that the plaintifi'is entitled to re- 

hi ‘the amount paid by the former 
as contribution. 

This was refused, unless the plaintiff would abandon his claim 
toa recovery for the 1ole amount against the defendant as the 
drawer and endorser pon the bills, which the plaintiff declined, 


and excepted to the s: overall charges given and refused. 
The assignment of errors opens ull the points ruled by the Cir- 


cuit court. 


Peck and Lrypsay, for the plaintiff in error, made the follow- 
ing points : 

1. The defendant was: not entitled to notice of dishonor of the 
bill. [9 Porter, 303; 2 Ala. Re; res, 

2. The correspondence with De eshler contains a waiver of no- 
tice, if otherwise the defendant was entitled to it. [7 Porter, 184; 
2 Camp. 188; Bull. N. e 276; 2 Stew. 713; 2 Camp. 106, 310; 
Chitty on Bills, 7 ed. 234, 235, 236, chap. 5, 7th head.] 

3. The bill in os hands of Yeatman, Woods & Co. could be 





688 ALABAMA. 


——— a , 


Sherred v. Rhodes. 


— — -—— - —__ —— en 





recovered without notice. [2 Ala. Rep. 36 8.) And the plain. 
tiff paying the bill is entitled to stand in their position. 

4, Under the circumstances, the plaintiff is entitled to contri. 
bution. [Brahan & Alexander v. Ragland, 3 Stew. 258, 266 ; 
Farmers’ Bank v. Van Meler, 4 Rand. 553; McDonald v. Me- 
Gruder, 3 Peters, 470.] 


Cocuran and Hunrineron, contra. 


ORMOND, J.—The questions of law presented on the record 
are, 1. Was the defendant entitled to notice of the dishonor of 
the bill drawn by him. It is argued that he was not entitled to 
notice, because he had no funds in the hands of the drawee, and 
therefore could not be prejudiced by the omission to give him 
notice that the bill was not paid. T he rule here relied on, applies 
only where the consideration for which the bill is drawn passes 
to the drawer; in such a case, he is the real debtor, and cannot 
allege the want of notice; but in this case, the bill was drawn by 
the defendant for the accommodation of the acceptor, by whom 
the proceeds arising from its sale was received. He therefore 
stood in the relation of surety to the acceptor, and was doubtless 
entitled to notice, as was held by this court in Shirley v. Fellows, 
Wadsworth & Co. [9 Porter, 300,] and again in Foard v. Wo- 
mack, [2 Ala. Rep. 368.] 

Nor does the fact that the defendant was indebted to the Rail 
Road Company for the use of which the bill was drawn, in a sum 
equal to the amount of the bill vary the case in the slightest de- 
gree. It does not appear that the bill was drawn in payment of 
the debt due the company, or that it was contemplated that the 
defendant should pay it at maturity, but the contrary is most con- 
clusively shewn by the proof. It appears that this bill, with 
others, was made to raise funds for the Rail Road Company; 
that the company had been obtaining money in this way for some 
years previously, and that when the bills fell due, they were paid 
by the treasurer of the company, if he had the means, if not, other 
bills were drawn in the same way to take up the old ones. The 
indebtedness therefore of the defendant to the company, was an 
immaterial circumstance, which did not afiect the defendant’s 
right to notice of the dishonor of the bill. 

2. Does the correspondence between Mr. Deshler, the treasu- 
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rer of the company and th > cle Saaheails establish a liability on the 
part of the defendant, or show a waiver of notice. 

Mr. Deshler, in his letter to the defendant, informs him that the 
bills are still ecu that he had received a letter from the hold- 
ers who were becoming itmpaticnt, and that he feared they would 
sue unless some satisfactory arrangement could be made. He 
proceeds to inform the defendant, that the holders would take 
good bills on New Orleans, and that he had written to them 
promising to procure such, He then reminds the defendant of 
his debt due the company, and tells him that he calculates on be- 
ing aided by him, and another ge eH who is named, and 
concludes by es posing that he should draw a bill on Mobile or 
New Orleans for seven hietiand dilines, 

The defendant, in answer says, it is impracticable to draw the 
bill, as he would not have the means of paying it, and proceeds 
to state the amount he has to pay during the winter and ensuing 
spring, and concludes by saying, « it would afford me great plea- 
sure to do what you wish, but | think from the above e xpose, you 
will agree with me that it would be improper to do it.” 

It is certainly true that 2 promise by a drawer or endorser to 
pay a dishonored bill with knowledge of the facts, will be a waiv- 
er of the daches of the holder, in omitting to make demand or 
give notice. But we do notthinkany such promise was madein this 
case. Mr. Deshler does not intimate in his letter to the defendant 
that he was under any obligation to pay the dishonored bill, or 
even that the defendant knew that the bill was still unpaid; but 
after informing him that such was the fact, states that an arrange- 
ment can be made with the holders, by drawing another bill, which 
he urges the defendant to do, not because it was his duty to pay 
the dishonored bill, but be cause he was indebted to the company 
who had the billto pay. It was then simply a request to the de- 
fendant to pay his debt to the company, and the fact of the dis- 
honored bill is stated to show the urgency of the case, and as a 
reason why the debt due the company should be paid by the 
defendant. In this light it was considered by the defendant, who 
does not attempt to excuse himself for not paying the dishonored 
bill, but goes into a detail to show his inability then to pay his 
debt due the company. 

The case of Gibbon v. Coggin, [2 Campbell, 188,] relied on by 
the plaintiff’s counsel is entirely unlike this case. In that case, 
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the drawer of a dishonored bill of exchange was told it was dis- 
honored and called on for payment; he answered, « that his affairs 
were at that moment deranged, but that he would be glad to pay 
it as soon as his accounts with his agent were cleared.” Lord 
Ellenborough held, that by this promise, he admitted his liability. 
In this case, the promise was made in reference to the dishonored 
bill, but in the case at bar, not only was there no promise to pay, 
but the refusal was not in reference to the dishonored bill, which 
it was not pretended the defendant was under any obligation to 
pay, but respected another bill which the defendant was request- 
ed to draw, for a reason having no relation whatever to his liabili- 
ty on the dishonored bill. It is therefore very clear that no pro- 
mise to pay the dishonored bill or waiver of the laches of the 
holder, can be collected from this correspondence. 

3. Itis further insisted that as the holders knew nothing of the 
circumstances under which the bills were drawn, defendant, as 
to them, was not entitled to notice, and that as the plaintiff has 
been compelled by suit, to pay the holders, he occupies the same 
condition they were in. 

It has already been shown that an accommodation drawer is 
entitled to notice of the dishonor of the bill, and the circumstance 
that the holder was ignorant of the fact, that the drawer was a 
mere surety, will not vary the case. If he omits to give no- 
tice, he does so at his peril, and assumes the burden of proving 
that notice was unnecessary. The remaining part of the charge 
assumes that the holder may, on giving notice to the last endorser 
sue any prior party on the bill, but the law is clearly otherwise. 
Ifthe holder intend to sue the drawer and endorsers of a foreign 
bill, he must give notice to each direct, and in due time. [Chitty 
on Bills, 9th Am. ed. 367, and cases there cited.] _ If the plaintiff, 
when he received notice of the dishonor of the bill, had notified 
the drawer, that would have charged him, and would have enur- 
ed to the benefit of the holder as well as the last endorser. 
[Byles on Bills 164, Hilton v. Shepherd, 6 East. 14. See also 2 
Camp. 208, 210, 273.] The defendant not having notice of the 
dishonor of the bill, either from the holder or the plaintiff, as last 
endorser, is discharged from liability. 

4. The remaining question arises under the last charge of the 
court. The charge moved for was, that if the jury believed that 
these bills were drawn and endorsed by members of the rail road 
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company, to be accepted by the company, and sold to raise funds 
for the benefit of the company, and were in fact so sold and per- 
mitted to be dishonered by the company, and that afterwards 
the plaintiff, as last endorser, was compelled by the holder to pay 
the bills, that the drawers and endorsers as between each other, 
were to be considered as sureties for the company, and that the 
plaintiff was therefore entitled to recover from the defendant, 
one third part as contribution. This charge the court refused to 
give, unless the plaintiff would withdraw his claim to a recovery 
for the whole amount against the defendant as drawer and en- 
dorser of the bills paid by him. 

The charge moved for, is founded on the assumption, that be- 
cause the drawer and endorsers of these bills were members of 
the Rail Road Company, and drew and endorsed the bills to 
enable the company to raise funds, that they thereby be- 
came co-surities for the company, and therefore each liable to 
contribute an aliquot part, if one should be compelled to pay the 
whole. 

In the case of Brahan and Atwood, [3 Stew. 247,] the con- 
trary was held to be law, and that the fact merely, that two or 
more persons were successive accommodation endorsers for ano- 
ther, did not make them co-sureties, but that to constitute that re- 
lation there must be an agreement between them to that effect, or 
some factor circumstance must exist from which it may be inferred 
that they intended to be bound as co-sureties, although they have 
not signed the instrument jointly, but successively. This case 
has been acquiesced in ever since as a sound exposition of the 
law, and is so in the opinion of this court, as is shown by the ca- 
ses there cited. [See also McDonald v. McGruder, 3 Peters’ 
470.] 

In this case, there appears to have been an agreement between 
the parties in reference to the drawing and endorsing of these 
bills for the purpose of raising money for the company, in which 
they all had an interest. What the effect of that agreement was, 
and whether it authorised the inference that as the money was 
to be raised for the benefit of a company in which all have an in- 
terest, that it should therefore be a common liability, was a ques- 
tion peculiarly for the consideration of the jury. But so far as 
we are informed by the record, that view of the case was not 
pressed on the jury, or urged upon the court as the law of the 
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case. It has been shown, that without an agreement to that ef- 
fect, or some fact or circumstance from which such an agreement 
can be inferred, successive accommodation endorsers are not in 
law co-surcties; the only additional facts here, are that they were 
members of the company. and that the bills were drawn and en- 
dorsed for the benefit of the company: but concecding that these 
facts would have authorised the jury to inter that there was any 
agreement between them to be bound as co-sureties, the court 
could not so determine, and therefore correctly refused the 
charge. 

There is still another objection to the charge as requested. At 
common law, one surety who was coinpelled to pay the debt 
could only recover from another surety an aliquot part, or that 
sum which is produced by a division of the debt actually paid by 
the number of sureties, without regard to their solvency. [Cow- 
ell v. Edwards 2 B. & P.268.] But the rule in a court of chan- 
cery is to divide the loss equally among the solvent sureties. This 
equitable rule has been made the rule at law by a statute of this 
State. [Meck’s Sup. 352.] 

By reference to the bills which are set eut in the record, and 
which are the foundation of this suit, it appears that four persons 
united in drawing and endorsing them, the defendant having 
drawn one, and endorsed two, and the plaintiff being the last en- 
dorser on all. If these four persons, as the motion for instructions 
assumes were co-sireties, then if one should be obliged to pay the 
whole, ifall the others were solvent, ie could call on each for one 
fourth part, if one of them was insolvent, the sum for which the 
remaining solvent sureties are liable, would be increased to one- 
third part of the sum paid; and if two were in that condition, to 
one-half. The deiendant could not be called on for one-third 
part then, unless one of the sureties was insolvent. Such may 
be the fact, but no such proof a ppears upon the record, and the 
charge was therefore abstract, as it assumes the existence of a 
fact which does not appear to have been proved or admitted. 

From this examination, it appears that the court was justified in 
refusing the charge moved for; this however, the court did not 
do in unqualified terms, but offered to give it, if the plaintiff 
would abandon his claim for the whole amount against the de- 
fendant 2s drawer wil e eee of two of the bills paid by the 
plaintiff. 
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We think it it cannot oe doubted that this requisition of the court, 
imposed as a condition on which the charge would be given, can- 
not be sustained. The theory of the action of assumpsit, is, that 
each count is a separate cause of action, and although most usu- 
ally we know that in practice, the different counts are mere suc- 
cessive changes rung upon the same demand, yet each count may 
be, and frequently is, for a special cause of action. The plain- 
tiff had an unquestionable right to proceed against the defendant 
in his separate counts as drawer and as endorscr, and on the com- 
mon count for money paid to his use, which would be the ap- 
propriate mode of demanding contribution from a co-surety. 
The court therefore had no power to require the plaintiff to re- 
linquish any claim which he had a right to urge before the jury 
upon the declaration; and it has been shown that he had the right 
in this case, to go against the defendant either as co-surety for 
contribution, or on his special counts as drawer and endorser, or 
for both, according to the proof he might make. 

Was he prejudiced by this improper requisition of the court? 
“ the court charge the jury wrong upon an abstract question, that 

S, upon a proposition not warranted by any evidence in the cause, 
i party against whom the charge is given: is not injured there- 
by, because. the jury ought not to find for him without evidence. 
If, however, the court correctly refuse such a charge, and then 
charge the jury wrong in point oflaw upon facts in evidence, the 
cause must be reversed, as has been repeatedly held in this court, 

That is not the precise predicament of this case, but we think 
the injurious results are the same in both. In the case first sup- 
posed, the cause is reversed, because in presumption of law, the 
party is injured by the error of the court, although he may have 
sustained no actual i injury,as the jury might have been warranted 
in finding their verdict as they did, if the law had been correctly 
expounded. When the instruction under consideration, was mov- 
ed for and refused, the court had virtually, by its previous char- 
ges, as the evidence was documentary, decided the case against 
the plaintiff on the special counts, and he had excepted to the 
charges so given. The acceptance by the plaintiff of the offer 
of the court would have been an abandonment of the exceptions 
so taken, and consequently of his right to urge them in this court. 
This the court had not the right to ask him to do. 

It is impossible now, that it should be known that this improper 
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action of the court has not prejudiced the plaintiff. If the charge 
had been simply refused, it may have been again propounded in 
terms which the evidence authorised, and which the court would 
have been bound to give. Indeed, the court admitted the right 
of the plaintiff, to the charge in the terms in which it was propos- 
ed, but refused to give it for a reason which is not tenable. 

In addition, the refusal of the court to give the charge asked for 
unless the plaintiff would abandon his‘claim on the first counts 
was equivalent to a declaration, that he could not, without such 
abandonment recover contribution. That this was well calculat- 
ed to mislead the jury, declared as it was, in their hearing, if not 
absolutely certain, is at least highly probable, and according to our 
previous decisions render it proper that the judgment should be 
reversed. [Cothran v. Moore, 1 Ala. 423; Toulmin v. Lessesne 
& Edmondson, 2 ib. 359.] 

Let the judgment be reversed and the cause remanded. =, 


SCOTT, survivine partner, &c. v. JONES, er at. 


1. Where an action is brought against several persons as partners, and one of them 
suffers a judgment by default, the latter is a competent witness for the other de- 
fendants to prove that they were not his partners; for a verdict in their favor will 
not, under the statute, operate a discuntinuance of the action as to him. 


Wair of Error to the Circuit Court of Tuskaloosa. 


This was an action of assumpsit by the plaintiff in error, against 
the defendants, joint owners and proprietors of the steam-boat 
Warrior, to recover damages for the failure of them to deliver in 
Mobile, according to contract, one hundred bales of cotton, ship- 
ed on board that boat at Tuskaloosa. The defendants pleaded 
non-assumpsit, but the case being called for trial, the defendant 
Hammond, appeared in court and asked leave to withdraw his 
plea and defence, which was allowed, “and thereupon a judg- 
ment by default, was taken against him.” The other parties then 
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went to trial belove vy jury. In the course of the trial, the other 
two defendants, Jones and Horner, by their counsel offered Ham- 
mond as a witness in their behalf—he being willing and consent- 
ing to be examined. The competency of Hammond, was ob- 
jected to by the plaintiff’s counsel, but the objection was over- 
ruled, and the party permitted to testify; whereupon the plaintiff 
excepted, and his exception is duly certified to this court. From 
the judgment entry, it appears that the same jury to whom was 
submitted the issue, also assessed the damages upon Hammond’s 
default. A verdict being returned in favor of the other defendants 
judgment was rendered thereupon. 


B. F. Porter and W. Cocuran, for the plaintiffin error, con- 
tended, that Hammond was an incompetent witness. 1. Be- 
cause he was a party to the suit. 2. Because he was interested 
with his co-defendants. To sustain their exception they cited, 
5 Burr. Rep. 2727; 1 Dana’s Rep. 430; 6 Cow. Rep. 313; 9 Id. 
44; 4 Taunt. Rep. 752; 5 B & C. Rep. 287; 1 Strange’s Rep. 
35, 633; 5 M. & S. Rep. 71; 1 Starkie’s Ev. 144; 2 Id. 817, note, 


v.; App. to 1 Starkie, 598; 1 Phil. Ev. 53 59, 141, note; 3 Id. 
1553 C. & H’s notes; 1 Car. & P. Rep. 577; 6 Binn. Rep. 319; 1 
Day’s Rep. 33; 8 Taunt. 139; 20 Johns. Rep. 142; 10 Wend. 
Rep. 392. 


Peck, for the defendant. It is no objection to the witness that 
he is a party to the record, if he is willing to be examined, and is 
disinterested, or is called on to testify against his interest. [Duffee 
v. Pennington, use, &c. 1 Ala. Rep. N. 8. 506, and cases there 
cited.] The competency of such a witness depends upon the 
fact whether he is interested in favor of the party calling him. 
That the witness whose testimony is objected to would be in- 
competent for the plaintiff may be conceded, but he opposes his 
interest in sustaining the defence of his co-defendants. [Worrall 
v. Jones, et al.; 20 Eng. Com. L. Rep. 177; Brown v. Brown & 
Jubb, 4 Taunt. Rep. 752; Albers v. Wilkerson, 6 Gill. & Johns. 
Rep. 358.] 


COLLIER, C. J.—In several of the States, a party to the re- 
cord is excluded as a witness, upon the ground, that his admis- 
sion is opposed to policy. [See 2 Phil. Ev. C, & H’s notes, 134, 
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5, 6; 3 1c. 1550.] But it is er it may now be regarded as settled 
in the English, and in a majority of the American courts, that the 
exclusion of a party, whether nominal or real, or both, from be- 
ing a Witness in his own cause, rests mainly on the ground of in- 
terest. [8 Phil. Ev. C. & H's notes, 156 3.] In Willings et al v. 
Coosegna, [1 Peters’ C. C. Re op Mr. Justice W ashington says: 
« The general rule “— ily is, that a party to a suit cannot be a 
witness. But it is equally so, that the interest which that party 
has in the event of the suit, "boil as to costs and the subject in dis- 
pute lics at the foundation of the rule, and when that interest is 
removed, the ebjection ceases to exist.” We might add to this 
other cases in which the law is laid down in equivalent terms, 
but this is unnecessary. The rule which excludes a party from 


giving evidence, has not been strictly adhered to in this State. 


[Prewett v. me 1 Stew. and Por. Rep. 17; Duffee v. Penning- 
ton, 1 Ala. Rep. N. 8. 506. See also Lewis v. Post & Main, 1 
Ala. Rep. N.%. 65; Stone ,» etal. v. Bibb, 2 Id. 100.] 

The question to be determined is, was Hammond interested 
in defeating a recovery against his co-defendants. In Marsh v. 
Smith, [1 Car. & P. Rep ‘p. 577,] it was held, that if one defendant 


suffer a judgment by default, and the ether plead and go to trial, 
the former cannot be a witness for the latter. Best, C. J., re- 
marking, “ if this man’s evidence is to be admitted to give a com- 
plexion to the case, it may go to reduce the damages against him; 
and therefore, I am of opinion he is clearly interested, and ought 
not to be received.” [Sce also Bohun v. Taylor, 6 Cow. Rep. 
313; Bostwick v. Lewis, 1 Day, 33.] 

In Ward vy. Haydon and Ventom, [2 Esp. Rep. 552,] which 
Was a joint action of trover, one of the defendant’s suffered a judg- 
ment by default; and though it was objected that he was incom- 
petent, Lord Kenyon permitted him to give evidence for his 
co-defendant. The auth ority of this case we are aware has been 
questioned, but receives very powerful support from Worrall v. 
Jones, et al. [7 Bing. Rep. 395.] In that case Tindal, C. J. was 
of opinion that no case could be found in which a witness had 
been rejected upon the ground alone, that he was a party to the 
suit, and stated that many had been adduced in which a joint de- 
fendant, who has suffered a judgment by default, has been admit- 
ted as a witness against his own interest. He insisted that the 
only inquiry in a majority of the cases was, whether the witness 
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was interested in the event of the suit or not; and that interest is 
the only warrant for his exclusion. He continues,“ that a party 
to the record should not be compelled against his consent to be- 
come a witness in a court of law, is a rule founded in gcod sense 
and sound policy. It forms the point in the decision in the case 
of The King v. Wooburn, [10 East, 395,] and the decisicn of that 
case leads to the necessary inference, that ifthe party consents to 
be examined, he is then an admissible witness.” ‘The reasoning 
of the learned judge, in the case cited, might be supported, if it 
were necessary, by the citation of cases directly in point, and 
which go to show, that although a defendant who is defaulted, 
cannot give evidence for the plaintiff! where the verdict against 
his co-defendant would make the latter liable to contribute to the 
payment of the judgment by default, or in any manner lighten the 
burdens of the witness, yet he is entirely competent to testify for 
the other defendant, because he is thereby opposing what is pri- 
ma facie his interest. 

In Pilsbury v. Cammett, et al. [2 N. Hamp. Rep. 283.] a judg- 
ment was rendered by default against one of two defendants who 
were sued on a joint contract, and the defaulted defendant was 
rejected as a witness for the other on the ground, that the con- 
tract on which the suit was brought was joint, and in such case, 
judgment cannot be given against one defendant without the oth- 
er; consequently, ifthe jury should find a verdict for the defend- 
ant; the judgment by default must be vacated. But where the 
law was so modified by the legislature, as to allow a recovery to 
be had against any one or more of the defendants sued on a con- 
tract, it was held, that a defendant who was defaulted is, with 
his consent, a competent witness in favor of co-defendants. [Brad- 
lee, et al. v. Neal, et al. 16 Pick. Rep. 501. 

Conceding that the law is correctly laid down in the two cases 
last cited, then it will follow that the circuit court did not err in 
admitting the party as a witness. By the 12th section of the act 
of 1818, it is enacted, “ where any suit shall be instituted against 
two or more persons as partners in any firm, if one or more per- 
sons, not partners in said firm, shall have been sued as such, the . 
court before whom such suit is pending, shall d'scontinue said suit 
against such person or persons, as shall appear not to be part- 
ners in said firm, and proceed to judgment and execution against 
all, or any of the defendants in such action, who shall appear to 

SR 
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be partners.” [Aik. Dig. 268.] The defendants are sought to 
be charged, not only as joint owners, but the declaration alleges 
in totidem verbis, that they were interested as partners in running 
the steam-boat Warrior for freight and hire. In Jones, et al. v. 
Pitcher & Co. [3 Stew. & P. Rep. 163 to 168,] this court deter- 
mined that such a declaration was sufficient to show that the de- 
fendants were attempted to be charged as partners, and under 
the statute cited, a judgment might be rendered in favor of some, 
and against the other defendants. 

It does not appear as to what facts it was proposed to examine 
the party. It may be that as to some he should not have been 
allowed to testify; but it cannot be assumed that he was incom- 
petent for all purposes. He may have been offered for the sole 
purpose of showing that the defendants in error were not his part- 
ners, as charged by the plaintiff; to prove this fact, he was certain- 
ly a competent witness. It results from what has been said, that 
no error is shown by the record, and the judgment of the circuit 
court is c onsequently affirmed. 


CLAY, J.—Not sitting. 


TODD v. HARDIE, er at. 


1. Where a witness testifies positively, that he was called on to attest a contract 
between the parties, his evidence should outweigh the testimony of many wit- 
nesses, who state collateral facts and circumstances which are inconclusive and 
at most only persuasive. 

2. Where it is doubtful from the proof, whether personal property was sold, or 
mortgaged, the evidence that the sum advanced was greatly below its value, 
would be entitled to much weight. 

3. The title of the purchaser of personal property, which was delivered, will not be 
affected by the failure of the seller to make a bill of sale, which he promised to 
do at some future time. 


Warr of Error to the Chancery Court sitting at Huntsville. 
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The plaintiff in error filed his bill against the defendants in No- 
vember, 1836, in which it is substantially alleged that in October, 
1828, he mortgaged, or conditionally sold to the defendant Har- 
die, a negro man named Jack, in consideration of money owing 
by him to Hardie, and of money then advanced by the latter to 
pay judgments which had been rendered against him. The ag- 
gregate amo nt of these several sums, was about four hundred 
dollars; that the transaction was not evidenced by any writing 
entered into between the complainant and Hardie. 

It is alleged, that Jack, at the time the contract was made, was 
delivered to Hardie, and that he is in possession of the defendant 
Hill, who claims him under a purchase from the defendant Spence, 
(made in January, 1836,) who was the immediate assignee of 
Hardie. That a reasonable hire for the slave during the time 
he has been out of the complainant’s possession would more than 
satisfy the sum for which he was pledged; yet Hardie, and those 
who have since had possession of him refuse to deliver him to the 
complainant, asserting that he was not mortgaged, but had been 
absolutely sold by him at the time he parted with the possession. 
The bill prays that an account may be taken of the value of Jack’s 
hire, that upon an appropriation of a sufficient sum, to pay what 
may be due upon the parol mortgage to Hardie, then Jack be 
adjudged to be the property of the complainant and delivered up 
&e. 

Hardie answered the bill, denying that he had received the 
slave from Todd as a security for money to be paid at a future 
day, and affirming that he purchased him fairly and bona fide for 
the sum of four hundred dollars, which was a fair price for him, 
and fully paid, either in cash, or by the extinguishment of debts 
due him by the complainant. 

Spence denies all knowledge of the contract between the com- 
plainant and Hardie, and knew nothing of the claim set up by the 
former to the slave, but was informed by Hardie that he had 
purchased him. Relying on that information, he bought the 
slave of Hardie in 1829 or ’30, for the sum of three hundred and 
fifty dollars, which he considered his value, as he was runaway 
at the time. 

Hill declares his ignorance of the dealings between the com- 
plainant and Hardie: admits that in the fall of 1835, he purchas- 








700 A LABAMA. 





Todd y. Hardie, et al. 
ed the slave in question for a full and valuable consideration paid 
to Sperce, without intention to defraud any one. 

Wm. Wright and Joseph Pickens, are also made defendants, 
but as their answer is not regarded by the court as material in 
the decision of the cause, no special notice will be taken of it. 

On the part of the plaintiff, fifteen witnesses were examined. 
One witness tostifies that he understood from both parties, that 
the slave Jack, was in Hardie’s possession under a contract to 
work for the interest of money which the latter had lent the com- 
plainant to pay the estate of Richard Burdine, deceased, as well 
as money then owing Hardie by the complainant. Witness un- 
derstood, that Hardie was to let complainant have more money to 
redeem a negro woman and child from a deed of trust held by 
W. D. Garner, but from whom he understood it, does not recol- 
lect. He afterwards understood that Hardie had bought Jack 
of complainant, in Huntsville, but heard the latter after that, deny 
he had sold him. 

Another witness states that about the year 1828, as well as he 
recollects, the complainant was indebted to the estate of Richard 
Burdine and Wm. D. Garner, that Hardie lent him a sufficient 
sum of money to pay these debts, and as a security to indemnify 
its repayment, delivered to him the slave Jack, to hold in trust. 
Not long afterwards, there was a dispute between the parties, 
whether an absolute bill of sale should be given for Jack; Hardie 
c ntended for this, but Todd insisted upon giving «a lien or deed 
of trust.” Witness understood from both parties that Jack was 
to remain with Hardic, and work for the interest of the money 
lent. 

Ten of the witnesses state that Jack in 1828, was worth from 
$800 to $1200, and that his hire has been of the yearly value of 
$125 to $200. The others testify as to the disputes between the 
complainant and Hardie since that time, whether the transaction 
was an absolute sale or not; and also that Hardie lent the money. 

Six witnesses were examined on the part of the defendants. 
One of whom states that he was under the impression that Jack 
was pledged for money borrowed; another testifies that in the 
fall of 1828, he was present at the counting room of Col. John 
Read, in Huntsville, when Hardie purchased the slave Jack of 
the complainant, for about four hundred dollars; witness knew 
Jack, who was then present and delivered, and says four hundred 
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dollars was a full price for hin. Witness, recollection is more dis- 
tinct of the facts stated by him, because he, together with Mr. 
John T. Smith, was called on to witness the transaction. 

The other witnesses examined for the defendants, state that 
negro men in the fall of 1828, were worth from three hundred 
and fifty to five hundred dollars, and that Jack was worth from 
four to four hundred and fifty dollars. 

The chancellor was of opinicn that the complainant's case was 
not made out by proof, and accordingly dismissed the bill at his 
costs. 


S. Parsons, for the plaintiff in error. 
McCune and Rosinson for the defendants. 


COLLIER, C. J.—The equity of the plaintifi’s bill is not con- 
troverted, but it is insisted that its allegations are not only not 
sustained, but are actually disproved. It is alleged in the bill 
that the slave Jack was delivered to Hardie by the complainant 
under a contract that the former should retain him in his posses- 
sion as security for money due by the latter to Hardie. This al- 
legation is explicitly denied by Llardie, who declares in his an- 
swer, that he purchased the slave bona fide, for a full and fair con- 
sideration paid before and at the time of the purchase. To over- 
balance the effect of this negative answer, the plaintiff relies upon 
the testimony of his witnesses who concur in testifying that the 
sum which Hardie paid him was less than one half the value of 
the slave,as well as the evidence of the two witnesses, who depose 
as to aloan of money, and a delivery of the property, as a secu- 
gity for its re-payment. This evidence is unquestionably suffi- 
cient of itselt to outweigh the answers. One witness aflirms pos- 
itively that the money was advanced by Hardie as a loan, and that 
the slave was placed in his possession as a mere security for its 
payment. Placing the deposition of this witness and the answer 
of Hardie in opposition, and the case stands in equipoise; but the 
testimony of the other w:tness, who states that Hardie held the 
slave under a contract to work for the interest of money, when ta- 
ken in connection with the evidence in respect to his value, greatly 
inclines the balance in favor of the complainant. 

Thus stands the case upon the plaintiff’s proof. Let us now 
examine it, as presented by the defendants. Their witnesses all 
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concur in the opinion that Jack was not worth more than four, or 
four hundred and fifty dollars, at the time the transaction took 
place between the plaintitf'and Hardie; one of them states his im- 
pression that he was pledged for money borrowed: another testi- 
fies that he was present when the complainant sold the slave to 
Hardie, for four hundred dollars, or, thereabouts, and that he was 
called on to attest the sale. This latter witness says that the sum 
paid by Iardie, was the full value of Jack,and that as the day was 
far spent, a bill of sale was not then made, but was to have been 
executed at some future time. ‘The positive evidence of this wit- 
ness, relating as he does, time, place and circumstance, with so 
much exactness, considering his opportunity for acquiring correct 
information on the subject, must overbalance the testimony of the 
plaintiff’s witness, who testifies that the slave was held by Hardie 
under a lien for the money avanced by him. In regard to the 
statement by one of the defendant’s witnesses, that he was under 
the impression that Jack was pledged for money borrowed, it is 
entitled to little or no consideration; he does not show how or 
when that impression was induced, and certainly not from any 
thing that Hardie did or said. 

Theanswer of Hardie,is certainly equally potent asevidence, with 
the testimony of the other witnesses of the plaintiff, one of whom 
states, that the slave was held as security, for money previous to 
the transaction at Huntsville, when a further advance was un- 
derstood to have been made, and others express their opinions of 
his value when he was delivered to Hardie. 

Where it is doubtful whether property was sold absolutely or 
transferred by way of mortgage, evidence showing that it was of 
much greater value than the sum paid for it, is entitled to great, 
weight, and where there is an equilibrium of proof, may incline 
the scale in favor of a conditional transfer. But the evidence on 
this point is by no means uniform, nor is the allegation of the bill 
in harmony with the plaintiff’s proof; it takes a medium between 
the extremes of the testimony. While the complainant alleges 
the value of Jack to have been seven hundred dollars, some of 
the witnesses say, he was -worth from one thousand to twelve 
hundred. Thedefendant’s witnesses place his value at four hundred 
or four hundred and fifty dollars,and this, if we were to speak from 
the history of the times, we should think a fair estimate. Property 
of every description was greatly depressed in 1828. We had 
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not recovered from the extensive embarrassment caused by high 
prices previous to 1819, the consequences of which produced the 
pressure commencing in that year, when the revulsion of 1825, 
again threw us back, and retarded ior years, a return to activity 
in business and apparent properity. These influences were still 
continuing at the time the transaction took place. But it is need- 
less thus to consider the evidence, to determine which of the wit- 
nesses upon a matter of opinion formed from a recollection of 
things as they existed twelve years previously, is entitled to the 
highest degree of credit; for we have already intimated that the 
defendant's testimony when connected with his answer, prepon- 
derates over the plaintiff's proof. 

But it was argued for the plaintiff, that even conceding the 
transaction between him and Hardie was intended to be an ab- 
solute sale, yet as it was never consummated, the title of the for- 
mer was not divested, and he was still entitled to recover the 
slave. If the answer of Hardie, and the testimony of Parker, are 
to be regarded, there can be no question that there was not only 
an intention to sell but an actual sale. Hardie affirms it posi- 
tively, and Parker declares that he was called on by the parties 
to attest it; that the plaintiff delivered the slave to the former, re- 
marking that he was his (Hardie’s) property. This was certain- 
ly intended to transfer the title, and what was said about the exe- 
tion of a bill of sale, at a future and more convenient time, serves 
merely to show that Hardie was to be furnished with written evi- 
dence of ownership. 

We are satisfied that the cause was correctly determined by 
the chancellor, and his decree is consequently affirmed. 


WYATT v. CLEPPER. 


1. Semble; where the burthen of proving the fairness of a sale made by a sheriff, 
is thrown upon a defendant he may inquire whether the property did not sell for 


as much as such property usually brought at sheriff’s sale. 
2. Semble; a deputy sheriff, who has levied a fieri facias, may bid for and pur- 


chase the property ata sale made by his principal. 
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Wair of Error to the Circuit Court of Autauga. 


This was an action of trover, by the plaintiff in error, against 
the defendant, in which the declaration alleges the conversion of 
two thousand bushels of corn. ‘The cause was tried on the plea 
of «not guilty.” On the trial, the plaintiff excepted to the ruling 
of the court. From the bill of exceptions, it appears that the de- 
fendant about the first of February, 1841, removed from the 
plaintiff’s plantation one hundred and fifty bushels of corn. The 
defendant proved that 8. P. Wallace, was at that time the sheriff 
of Autauga, and that he was his regular deputy; that in that cha- 
racter he levied an execution placed in his hands by his principal, 
a few days previously, on the corn, which he removed. That in 
virtue of that levy Wallace sold the corn to A. Hill; while the she- 
riff was crying it, both Hill and the defendant bid, when the sheriff 
jestingly remarked, that they had better compromise the matter 
and divide the corn between them, but the defendant and Hill 
still continued to bid. The defendant’s counsel then inquired of 
Wallace, if the corn did not sell for as much as corn usually sold 
for at sheriff’s sales, to which question the plaintiff objected, but 
the objection was overruled, the question was answered, and the 
plaintiff excepted. 

The court instructed the jury, that any arrangement, or combi- 
nation between the defendant and Hill, to buy the corn for less 
than its value, or divide it after the purchase, or any neglect to 
advertise the sale, did not affect the validity of the sale against 
the defendant, unless there was a combination between Hill the 
defendant, and the sheriff, and it was carried out at the sale, while 
the latter was acting as sheriff. In a sale by the sheriff, the de- 
fendant could not be considered as his deputy, and as such, for- 
bidden to purchase. The plaintiff then moved the court to in- 
struct the jury, that if from the testimony they believed that the 
defendant was a deputy of the sheriff of Autauga, that he levied 
an execution on the corn, that the sheriff sold it, that whilst the 
defendant and Hill were both bidding for it, the sheriff suggested 
to them, they had better compromise the matter, that Hill bought 
the corn and divided it with defendant, who took it from the plain- 
tiff’s house, then they must find for the plaintiff; which instruc- 
tions weie refused. The jury returned a verdict for the defenc- 
ant, and a judgment was thereupon rendered. 
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Pryor, for the plaintiff in error. 
No counsel appeared for the defendant. 


COLLIER, C. J.—The facts of this case may be thus suc- 
cintly stated; the defendant in virtue of an execution, which he 
held as a deputy sheriff, levied on the plaintiff’s corn, which he 
removed in a few days; that under the execution and levy, the 
sheriff sold it, and A. Hill became the purchaser; Hill and defend- 
ant both bid at the sale, and the sheriff jestingly remarked to them, 
that they had better compromise and divide the corn; after which 
they continued to bid against each other. In all this we discov- 
er nothing which entitles the plaintiff to recover for a conversion 
against the defendant, if the case had been submitted to the court 
onademurrer to evidence. The inquiry then, as to the price at 
which the corn sold, was wholly unimportant; but if the burthen 
of proving the fairness of the sale had been thrown upon the de- 
fendant, we can discover no objection to the question, whether it 
did not sell for as much as was usual at sales by the sheriff. Such 
sales we are aware are not always a proper test of value, owing 
to different causes which need not be particularized; and it would 
therefore seem quite as pertinent to ask the question in the form 
in which it was proposed by the defendant as to inquire if the 
corn sold at the usual market price. 

The question whether a deputy could buy property at a sale 
made by the sheriff, did not arise out of the facts, as it was shown 
that although he bid, he did not become the purchaser. But we 
would remark without intending to adjudicate the point, that we 
cannot very well conceive upon what principle such a privilege 
should be denied him; the case does not come within the reason of 
the rule, which inhibits one from purchasing at a sale made by 
himself, nor does it seem to us to involve any question of policy. 

The charge of the court, that no combination between the de- 
fendant and Hill, unless connived at or participated in by the she- 
riff, as well as that prayed upon the same point, were not called 
for by the evidence, and whether given, or withheld, could not 
have prejudiced the plaintiff. They present grave questions, and 
open an extensive field for legal inquiry, which, as it is unneces- 
sary, we decline entering upon. Our conclusion is, that the judg- 
ment of the circuit court must be affirmed. 
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ROBINSON anp anotuer v. THE: STATE. 


1. Where a judgment by default has been rendered against bail in a criminal 
case, a revising court will not look to a recognizance found in the transcript, as 
a part of the record. 

2. Although a scire facias issued upon a judgment nisi, rendereJ on a recogni- 
zancc, be served upon all the recognizors, the State may take jadgment against 
some of them, and allow the procceding to be silently discontinued as to the 
others. 

3. The 25th section of the 8th chapter of the penal code, makes the return of 
“ not found” toan original and alias scire facias equivalent to the personal ser- 
vice of process. 


Warr of Error to the Circuit Court of Barbour. 


Allen V. Robinson was indicted at the term of the circuit court 
of Barbour, holden in October, 1840, for betting at a faro bank, 
and a capias was thereupon issued to Macon, which was execut- 
ed by arresting the defendant therein, who entered into a recog- 
nizance, with John W. Hinson, Thomas S. Woodward, Wm. 
C. Gilder, W. F. Baldwin and 8. G. Devereux as his sureties, 
conditioned for his appearance at the circuit court of Barbour, on 
the third Monday in March, 1841, to answer to the indictment, 
&c., against him. Robinson not appearing, a formal judgment 
nisi, was rendered against himself and sureties, and a scirie facias 
thereupon issued to Macon, which was returned executed on all 
the parties but Robinson and Woodward. An alias scirie facias 
was then issued to the same county against the defendants not 
served, which was also returned «not found;” and thereupon a 
judgment reciting the judgment nisi and affirming that an ori- 
nal and alias scire facias had been issued and returned not serv- 
ed, and that defendants had failed to appear and show cause why 
the judgment nisi should not be made final, was rendered as 
follows: “Therefore on motion of the Solicitor, it is considered 
by the court, that the State of Alabama recover of the said Allen 
V. Robinson, and the said Thomas S. Woodward, the said sum 
of three hundred dollars, together with the costs in this behalf.” 
The acknowledgment of the obligors indebtedness by the recog- 
nizance is as follows: « A. V. Robinson in the sum of three hun- 
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dred dollars, and the said securities in the sum of three hundred 
dollars separately.” Robinson and Woodward only sue a writ 
of error. 


Bascom and Brown, for the plaintiffs in error, insisted that the 
judgment should be reversed. 1. Because it was made final 
against two only of the obligors in the bond. 2. Because the 
two obligors against whom a final judgment was rendered, were 
never served with process. [Hayter v. The State. 7 Porter's 
Rep. 156.] 


Atrorney Generat for the State. 


COLLIER, C. J.—In Chiles v. Beal, [3 Ala. Rep. 26,] which 
was a proceeding by scire facias against bail in a civil case, this 
court held, that although the bail bond was a record, yet it could 
not be looked to for the purpose of defeating the judgment below; 
that if there was a variance between the bond actually executed 
and that described in the scire facias, the proper mode of taking 
advantage of it, was by a plea of nul tiel record concluding with 
a prayer that the same might be inspected by the court; and that 
a demurrer in such a case would not ‘avail the defendants, be- 
cause the record mis-recited, does not become a part of the pro- 
ceedings in the cause, until it is made such by bill of exceptions. 
In the transcript before us, we find a recognizance in which the 
recognizors severally acknowledge their indebtedness in usual 
form in the sum of three hundred dollars, but the scire facias de- 
scribes a joint recognizance for that sum. Neither of the de- 
fendants appeared and pleaded, and as we can discover no dif- 
ference in this respect between bail in civil and criminal cases, 
as to the manner of showing a variance between the recognizance 
of bail and the scire facias, we think that the recognizance can- 
not be referred to, for the purpose of showing that the judgment 
nisi does not conform to it. 

The proceeding by scire facias on a forfeited recognizance is 
not governed by the rules which apply to actions prosecuted by 
individuals. Every joint judgment, bond, &c., is declared by 
statute to be joint and several in its legal effect, and process may 
be sued out against any one or more of the parties liable thereon, 
yet if suit is brought against all, and service of process perfected, 
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there can be no discontinuance as to one without putting an end 
to the entire case. This-enactment has never been considered 
as applicable to a recognizance of bail in a criminal case, whether 
joint or several, nor has the more stringent rule of the common 
law which regulates proceedings on contracts between individu- 
als, been held to inhibit the prosecution of a scire facias, and the 
recovery of the judgment against any one or more of several re- 
cognizors. The scire facias is regarded as a mere notice to the 
parties to the recognizance, to show cause why they should not 
be subjected to the payment of its penalty; the State may call 
upon such of the parties as its prosecuting officer may select, to 
show cause and allow the proceedings to be silently discontinued 
as to the others. [See Howie & Morrison v. The State, 1 Ala. 
Rep. 113.] 

In respect to the second objection, it is enough to say, that the 
25th section of the eighth chapter of the act « regulating punish- 
ments under the penitentiary system,” has modified the law as 
laid down in Hayter v. The State, and makes the return of “ not 
found” to an original and alias scire facias equivalent to the per- 
sonal service of process. The record shows that two nihils 
were returned as to the plaintiffs in error, and according to the 
view taken of the first point, the judgment is affirmed. 


BARKER, er au. v. CALLIHAN. 


1. Where a writ of error is prosecuted by the defendants in a cause in chancery, & 
part of them cannot assign that for error which only affects their co-defendants. 

2. The loser of notes at gaming, may file his bill in equity to restrain their trans- 
fer and the prosecution of suits upon them; and this, whether the loser indors- 
ed them, or passed them by delivery merely, or whether they remain in the 
hands of the winner, or have been transferred to a third person, with notice of 
the circumstances under which the winner acquired them. 


Warr of error to the Chancery Court sitting at Cahawba. 
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The dehndant 3 in error filed an original and supplemental bill 
against the plaintiffs, which, so far as necessary to be noticed, 
allege, among other things, that the complainant was the pro- 
prietor of two promissory notes for one thousand dollars each, 
made by George Thomas, and payable to him, the one on the 
first of March, 1842, the other on the first of March, 1843. 
That these notes were won from him at a game called Faro, 
in the town of Selma, in October, 1841, by the defendants, James 
Barker, Luke Johnson, Daniel Aldrich and James Vardiman, whog 
induced him to get druuk and game with them; while he was 
thus intoxicated, the »y defrauded him out of his property. 

It is further alleged, that Hugh Ferguson, who is also made a 
defendant, (with a full knowledge of the foregoing facts, and that 
the complainant did not intend to submit to ‘the ‘imposition,) ac- 
quired the note first due, by purchase or otherwisee, from the 
persons, or some one of them, who had unjustly obtained it from 
the complainant. 

The defendants, who are charged with having won the notes, 
made default, and as to them the billis taken pro confesso. The 
other defendants answer, but Ferguson’s answer is alone impor- 
tant to be considered. Ile states that he purchased the note for 
the sum of three hundred dollars, paid in cash ; does not recollect 
whether he had notice that the ncte had been won at cards, or 
that the complainant still claimed it as his own; denies that he 
was informed that it was fraudulently acquired by gamblers. 

The testimony shows that the notes were payable to complain- 
ant or bearer, and were mercly delivered up by him without en- 
dorsement. That the complainant, and the defendants charged 
with having won the notes, were seen about the time alleged in 
the bill,engaged in gaming in Selma; that the complainant was 
drunk, and shortly thereafter the notes were in the possession of 
those defendants, and they claimed them as winners. 

One witness states facts, and expresses the belief that Ferguson 
was aware before he purchased the note, that it was acquired by 
the seller at gaming ; and another positively states, that he so in- 
formed him. In addition to this, Ferguson resided in the village 
of Selma, where the matter of the gaming and the loss of the 
notes were freely spoken of, and actually published by complain- 
ant in the town paper, of which Ferguson was a subscriber, and 
which was regularly received through a carrier. Whether the 
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publication in the paper was made before Ferguson purchased 
the note, does not positively appear from the evidence. 

The Chancellor adjudged that Ferguson be perpetually injoined 
from proceeding at law to collect the note of ‘Thomas, and that 
Thomas be perpetually injoined from paying the notes to any 
one else than the complainant or his order. Also, that com- 
plainant recover and have execution for the amount thereof 
against Thomas. And, further, that the complainant pay all 

, costs. 

The defendants all join ina writ of error, but under the rule, 
Barker, Johnson. Aldrich, Vardiman and Ferguson alone assign 
errors. They insist—1. That the Chancellor erred in decreeing 
a perpetual injunction against Ferguson. 2. In adjudging that 
Thomas pay the notes to the complainant—one of the notes not 
being due when the bill was filed; and there being no evidence 
to show that it was due when the decree was rendered. 


G. W. Gaye for the plaintiff in error. 
R. Sarrowp for the defendants. 


COLLIER, C. J.—It is immaterial to the parties who have 
assigned error here, what decree has been rendered against 
Thomas, ifthe cause has been correctly disposed of as to them. 
They cannot be permitted to allege an error as to him which 
does not affect themselves. [Morgan v. Crabb, 3 Porter’s Rep. 
470; Bumpass etal. v. Webb, 4 Portcr’s Rep. 65.] Here the 
important questiion is, whether the defendants claiming the notes, 
are, as against the complainant, entitled to them: if they are not, 
it is unimportant to their interests who receives the money. 

The jurisdiction of equity in the present case, we think is un- 
questionable in order to prevent a transfer of the notes and the 
prosecution of suits upon them. The remedy afforded by a 
Court of Chancery, is certainly more effectual and complete than 
an action of detinue or trover could be, conceding that they are 
maintainable by the complainant. The act of 1812, which en- 
acts that “courts of equity shall have jurisdiction in all cases of 
gambling consideration, so far as to sustain a bill for discovery, 
or to enjoin judgments at law,” does not confer upon our courts 
of chancery, the entire jurisdiction they possess in cases of gam- 
ing contracts ; independent of legislation upon'the subjeet, they 























JUNE TERM, 1843. 711 





Barker et al. v. Callihan. 





may grant relief in such cases, upon a proper showing being 
made. [Fenno, et al. v. Sayre & Converse, 3 Ala. Rep. 476. 
See also Lyon v. Respass, 1 Litt. R. 135.] But it is unneces- 
sary to consider at greater length the question of jurisdiction. 
It is fully maintained by Roberts v. Taylor et al., [7 Porter’s Rep. 
256.] There, the court say, that the winner of a note or other se- 
curity at an unlawful game, “ can be considered in no other light 
than that of a trustee for the true owner”; and a proceeding by 
bill in equity injoining the maker from paying the money, was 
strictly correct. 

The act of 1807, “to prevent the evil practice of gaming,” 
[Aik. Dig. 209,] enacts that «All promises, agreements, notes, bills, 
bonds, or other securities or other conveyances whatever, made, 
signed, given, granted, drawn or entered, or executed by any 
person or persons whatsoever, after the passing of this act, where 
the whole or any part of the consideration of such promise, shall 
be for money or other valuable thing laid or betted at cards, &c., 
shall be utterly void, and of no effect,” &c. In Roberts v. Tay- 
lor et al. supra, it was held, under the influence of this statute, 
that the indorsement of a aote or bond was a contract with- 
in its terms. And being made to pay money lost at gaming, was 
void as between the original parties to the transaction, or in the 
hands of one claiming under the indorsee with notice of the cir- 
cumstances. In the case before us, it is true, that the notes were 
transferred by delivery merely, but this is not less a contract 
than if they had been indorsed. . It is an agreement within the 
terms of the statute, that the persons to whom the notes were 
delivered, should be their proprietors and receive the money 
thereupon; and if intended to pay losses sustained at the gaming 
table, is void, and passed no property in the notes to the winners. 

The objection that the parties are in pari delicto, and equity 
will not therefore lend it aid to arrest the payment of the notes, 
cannot be sustained. In the case last cited, the court say, “We 
hold that in all cases as between the original parties, the courts 
will interfere when the money has not been actually paid” on a 
gaming security. If, as between the original parties, relief will 
be afforded against the winner, no argument can be necessary to 
prove that one claiming under him, with notice, stands in the 
same predicament. This results from the analogies of the law, 
and from a very general, if not universal rule which places pur- 
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chasers with notice, upon a footing with those under whom they 
claim. , 

The evidence is entirely satisfactory to show, that the notes 
were lost by the complainant at gaming, as alleged in his bill. 
Discarding the declarations of that fact made by the winners, 
and still the testimony is conclusive on the point. It is proved 
that the complainant while drunk was engaged with them at a 
game in Selma; that immediately thereafter the notes were in 
their possession: in addition to this, the agent of the winners in- 
formed Ferguson, that the note which he sold him had been won 
of the complainant. There is other evidence to this point, but it 
need not be noticed. The declarations of the winners, unex- 
plained, are conclusive against them; and the other facts recited, 
not only show that the complainant lost them at gaming, but that 
Ferguson purchased with a knowledge of the fact. This being 
the case, it follows from what has been said, that the decree of 
the Chancellor is correct, at least so far as it concerns the parties 
who have here assigned error; and it is consequently affirmed. 


TARVER v. NANCE. 


1. The want of funds in the hands of the drawee of a bill, furnishes a sufficient 
excuse for the failure of the holder to present it for acceptance, and give notice 
with promptness to the drawer, of its dishonor. 

2. A plea which denics that the plaintiff who sues as indorsee of a bill, is its legal 
proprietor, but affirms that it is the property of an association of individuals, of 
which the plaintiff is onc, and that the plaintiff filled up a blank indorsement 
of the company with his own name, must be verified as required by the statute, 
which prescribes the manner in which the burthen of proving an assignment 
shall be thrown upon the plaintiff. 

3. J A Tand BF T sue out a writ of error, and enter into bond with surety for 
its successful prosecution ; in the Supreme Court the writ of error is amended 
by striking out the name of B F T, so as to make it conform to the judgment of 
the circuit court, which is against J A T alone: Held, that the Supreme Court 
could render no judgment against the surety upon his bond, as B F T, one of his 
principals, had ceased to be a party to the cause, by order of the court. Whether 
a recovery could be had against the surety upon his bond asa common law ob- 


ligation, quare ? 
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Writ of Error to the Circuit Court of Lowndes. 


The defendant in error declared against the plaintiff as the 
drawer of a bill of exchange, dated September 12th, 1838, re- 
questing Messrs. Robinson & Dejarnette, one hundred and twen- 
ty days after date, to pay to the order of Ben. F. Tarver, five 
thousand dollars, negotiable and payable at the Bank of Mobile. 
The bill is indorsed by the payee to John Tipton, and by the lat- 
ter to the plaintiff below. In the first count it is alleged, that 
payment of the bill was regularly demanded at the place desig- 
nated therein, on the 12th January, 1839; that payment was re- 
fused, and due notice thereof given to the drawer, &c. The se- 
cond count avers that the bill was duly presented for acceptance 
on the 12th January, 1839; and further, that «at the time of the 
making of the said last mentioned bill of exchange, and from 
thence until, and at the time when the same was so presented 
and shown to the said Robinson & Dejarnette for their accep- 
tance thereof as aforesaid, they, the said Robinson & Dejarnette 
had not in their hands, any effects of the said defendant, nor had 
they received any consideration from the said defendant for the 
acceptance or payment by them the said Robinson & Dejarnette, 
of the said last mentioned bill of exchange, nor hath the said de- 
fendant sustained any damage by reason of his not having had 
notice of the non-acceptance of the said Robinson & Dejarnette 
of the said last mentioned bill of exchange; of all of which said 
several premises, said defendant on the day and year last afore- 
said had notice, &c.” To each ofthese counts the defendant de- 
murred, and his demurrer being overruled, he pleaded six pleas, 
en the three former of which issue was joined, and to the latter 
he demurred, and his demurrer being sustained, the cause was 
tried by the jury on the issues of fact, who returned a verdict for 
the plaintiff, on which a judgment was rendered. 

The fourth plea alleges that the contract on which the bill in 
question was drawn, was a partnership transaction, involving the 
interest of a company of individuals styled the « Real Estate 
Banking company of South Alabama, at Selma;” that the bill was 
the property of the company, under a contract made with them 
through their agent, was drawn by the defendant and indorsed by 
B. F. Tarver and John Tipton, for the purpose of being negotiat- 
ed to the company, and was in fact so negotiated, and was thus 
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and not otherwise drawn and indorsed, and did not until purchas- 
ed by the company, become a security for tae payment of mo- 
ney. ‘That the plaintiff has no title to the bill; that himself and 
Tipton, as well as others, are members of the company, and its 
business as a partnership, is still unsettled. 

The fifth plea alleges, that the plaintiff never was the legal or 
equitable owner of the bill, but the same was concocted by the 
drawer and indorsers, for the purpose of being negotiated to the 
company, as in the fourth plea mentioned; that Tipton was a 
member of the company and indorsed the bill in blank, that the 
same might pass to and vest in them: that the plaintiff was also 
a member of the company and filled up the indorsement to him- 
self, without any consideration, contrary to the intention of the 
contracting parties. 

The sixth plea alleges, that the bill was drawn and indorsed 
as aforesaid in blank, for the purpose of selling to the company; 
that the company, was compesed of several individuals named, 
and others unknown to the defendant; that the bill was sold by 
the drawer to the company for the purpose of raising money, and 
was bought by them or their agent with their own notes, and 
while the bill was the property of the company, the plaintiff filled 
up the indorsement of Tipton to himself, that the drawer might 
not be able to pay the same in the notes or bills of the company. 

To the ruling of the circuit judge, the defendant excepted, but 
as errors are only assigned in overruling the demurrers to the 
declaration, and sustaining the demurrers to the pleas, the bill of 
exceptions need not be particularly noticed. 


G. W. Gay te and Peck, for the plaintiff in error, insisted, }. 
That the demurrer to the second count should have been sustain- 
ed, because it did not aver a notice of presentment and non-ac- 
ceptance of the bill by the drawees, or any thing equivalent there- 
to; and cited 9 Porter's Rep. 300; 2 Brock. Rep. 20; 10 Pet. 
Rep. 572. 2. The fourth plea is good, because it shows the bill 
to be the property of the banking company, of which the plaintiff 
was a member; [1 Porter’s Rep. 201.] 3. The fifth plea is good, 
because it shows, that no consideration ever passed from Nance 
to the drawer or either of the indorsers; that the bill was drawn 
and indorsed for the purpose of being negotiated to the company, 
of which the plaintiff was only a member; that according to the 
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original intention the bill was thus negotiated, and plaintiff filled 
up the last indorsement to himself without having any right to 
appropriate the bill to himself. 4. The sixth plea is bad, because 
by filling up the indorsement to the plaintiff, the defendant is de- 
nied the right of paying the bill in the notes of the company. 5. 
But if all these grounds fail, and the judgment should be affirmed, 
then there can be no recovery against B. F. Tarver and the sure- 
ty in the writ of error bond. 


W. Henter, for the defendant in error. 1. The declaration 
is clearly good; it excuses the averment of notice by an equiva- 
. lent allegation. If the the defendant had any just pretence for 
drawing the bill, it is matter of proof which he should show in his 
defence. 2. The pleas are certainly bad, because they, in effect, 
deny the indorsement under which the plaintiff deduces a title, 
and under the statute should have been verified by an oath. 
[See Beal and Bennett v. Snedicor, 8 Porter’s Rep. 523; Jennings 
v. Cummings & Mason, 9 Porter’s Rep. 309.] 3. As to the 
writ of error bond, J. A. and B. I’. Tarver may be treated as 
principals; as to what is said of the latter being security in a forth- 
coming bond, it may be rejected as surplusage. 


COLLIER, C. J.—1. The second count is clearly good, even 
conceding that the want of funds in the hands of the drawee will 
not excuse the want of notice to the drawer, where the bill was 
drawn in good faith and upon a just expectation that it would be 
paid. Where such is the law, if the drawee have no funds of the 
drawer, it is only necessary to prove this fact, to entitle the hol- 
der to recover; and if the drawer would bring himself within 
some exception to the rule, it is incumbent on him to adduce the 
appropriate proof.. In the absence of evidence shewing that the 
want of effects in the drawee’s hands, should not excuse the omis- 
sion to give notice in the particular case, the conclusion of law 
is that the drawer has not been prejudiced, and his liability to 
pay the bill is a necessary consequence. This is the law as ap- 
plicable to the evidence, and not only the precedents, but princi- 
ple shows, that the rule of pleading is in harmony with it. The 
plaintiff generally need only allege what he is bound to prove to 
entitle himself to judgment. In the present case, this has been 
done, even according to the view of the law which has been pres- 
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sed by the counsel for the plaintiff in error. 1fa defendant would 
avail himself of exceptions or matters of avoidance, the burthen of 
doing this rests upon him. 

But the second count of the declaration is drawn strictly ac- 
cording to law, as it has been settled in this State, and if sustain- 
ed by proof entitled the plaintiff to a verdict without regard to 
the circumstances under which the bill was drawn. In Shirley 
v. I’ellows, Wadsworth & Co. [9 Porter’s Rep. 300,] the rule is 
laid down broadly, that if one draws a bill without having funds 
in the hands of the drawee, he cannot avail himself of the want of 
notice of the dishonor as relieving him from liability to pay it. 
«It would be most iniquitous” says the court “ for him to claim a 
discharge from an actual debt, when he has either substituted no 
liability on another, or that other, if he paid the debt, would pos- 
sess the clear and undisputed right to again recover the amount 
from his drawer.” In Foard v. Womack, [2 Ala. Rep. N. 8S. 
368,] the precise question was again considered, with reference 
not only to our own decisions, but to some of the adjudications of 
other courts in this country and in England; and the previous 
case was re-aflirmed. Itis really difficult to conceive why the 
drawer should be allowed to insist upon notice in a case like the 
present, where he could not be prejudiced by the want of it. Why 
should not the holder be permitted to maintain an action against 
the drawer in any case, in which the drawee couid, if he had paid 
the bill. It might perhaps have been well if no exception had 
been made to the rule which requires notice to be given, but we 
think it would be more reasonable and consonant to the principles 
of moral justice, to extend the exception to all cases where the 
drawce has no effects of the drawer in hand, or no steps have 
been taken to put him in funds. But it is unnecessary to consider 
this branch of the case at greater length, as we have already seen 
that the demurrer to the declaration was rightly overruled. 

2. Independently of the question whether the pleas disclose a 
good defence to the action, it is objected that they are not well 
pleaded, but should have been verified by affidavit. The act 
of eighteen hundred and nineteen «to regulate the proceedings 
in the courts of law and equity in this State” enacts, « when any 
suit shall be instituted by any person, or persons, as assignee or 
assignees of any bond or other writing, it shall not be necessary 
for the plaintiff or plaintiffs, to prove the assignment or assign- 
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ments, unless the defendant or defendants shall annex to a plea 
denying such assignment or assignments an affidavit, stating that 
such defendant or defendants, verily believe that some one or 
more of such assignments were forged; or make oath to the same 
effect in open court, at the time of filing such plea.” [ Aik. Dig. 
283, § 144.] 

In Beal & Bennet v. Snedicor, [8 Porter’s Rep. 523,] the plain- 
tiff.sued as the indorsee of the payees of a promissory note, and 
the defendants pleaded that the note sued on, was not, at the com- 
mencement of the action, the property of the plaintiff, but then 
was, and still is, the property of the payees. This plea was ad- 
judged bad on demurrer, because it was not verified as required 
by the act cited. To the same effect is Jennings v. Cummings 
& Mason, [9 Porter’s Rep. 309.] So under the statute which 
declares, that it shall not be lawful for the defendant in any suit 
to deny the execution of any writing, the foundation of an action, 
unless it be by plea supported by affidavit, [Aik. Dig. 283,]—it 
has been decided, that where one of several defendants sued on 
a promissory note as partners, proposes to show, that he was not 
a partner, he must put in issue the making or adoption of the note 
by plea supported by affidavit. [Fowlkes & Co. v. Baldwin, 
Kent & Co. 2 Ala. Rep. N. 8. 705.] And under the statute 
last cited, it was held that a plea which denies that the writing 
declared on, is the defendant’s act in law, or in other words in- 
sists, that it was not intended to impose a legal obligation, or duty 
upon him,comes within the spirit and intention of the act, and must 
be verified by affidavit. [Lazarus, use &c. v. Shearer, 2 Ala. 
Rep. N. S. 718.] 

The pleas demurred to, are clearly defective for the want of 
the verification required by statute. They all affirm, in effect, 
that the bill in suit is not the individual property of the plaintiff; 
that an association of individuals styled the « Real Estate Bank- 
ing Company of South Alabama at Selma” are its proprietors, 
and that after it was indorsed to them by a blank indorsement, 
the plaintiff inserted his name as the last indorsee. These facts 
are most explicitly alleged in the fourth and fifth pleas, and would 
seem to be inferrable from the manner in which the sixth plea 
sets out the indorsement under which the plaintiff deduces title. 
But the latter plea is objectionable for other reasons. It does 
not allege that the defendant or either of the indorsers of the bill 








ALABAMA. 


‘l'arver v. Nance. 








ever proposed to pay it in the notes of the company, or that they 
are now ready and willing thus to pay it; in the absence of any 
averment of this kind, it Cannot be known that the defendant has 
been prejudiced by the indorsement having been filled up to the 
plaintiff. 

3. The writ of error was sued out in the name of « John A. 
Tarver and Benjamin I’. Tarver, his security in a forthcoming 
bond,” and a bond executed by them, conditioned for its prose- 
cution with effect. But the writ of error has been here amended 
so as to make it conform to the judgment of the circuit court, 
which is against John A. Tarver only; and it is objected that 
there can be no judgment against the surety in the writ of error 
bond. This objection is made upon the ground, that as the sure- 
ty undertook for both the plaintiffs in the writ or error, and one 
of them has ceased to be a party, the surety is discharged. 

In Curry v. Barclay, 3 Ala. Rep. 484,] it was held, where the 
condition of the writ of error bond recites that the judgment sought 
to be reversed was against two, when in fact it was against one 
only, this court will not render a judgment against the surety in 
the bond. In the present case, both John A. and B. F. Tarver 
appear by the writ of error, and the recital in the condition of the 
bond, to complain of the judgment of the circuit court, and both 
of them are principals as it respects the surety. This being the 
case, we think that the judgment can only be here rendered 
against John A. Tarver. 

But as the effect of the writ of error and bond, was to suspend 
proceedings upon the judgment until the action of this court was 
had in the matter, the defendant is entitled to the damages allow- 
ed by the statute on a judgment of afiirmance in such cases. In 
declining to render a judgment against the surety, we only deter- 
mine that he is not liable in the manner provided by the statute, 
without in any manner considering the question of his liability 
upon the bond as imposing a common law obligation. We have 
only to add that the judgment of the circuit court is affirmed. 
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DOE ex pew. DAVIS vy. MCKINNEY AND McKINNEY. 


1. Where an action is brought by a purchaser at a sheriff’s sale, under a _fieri 
facias, against the defendant in exccution; the admission of the landlord of the 
latter, to defend with him, it would seem could not prejudice the plaintiff, as 
the landlord would not be permitted to set up a title consistent with the tenant’s 
possession, to defeat a recovery. 

2, Semble ; an order permitting the son to defend an ejectment, brought against 


title, is unobjectionable. 

3. A father purchased land and paid the purchase money, declaring, at the time, 
that it was for his son, for whom he intended it as an advancement, and four 
years thereafter he caused the vendor to exceute a deed to the son: Held, that 
the son was not entitled to held the land, against those who became creditozs of 
the father between the time of the purchase and the conveyance. 

4, Where one man buys land in the name of another, and pays for it, it will gene- 
rally be held by the grantee in trust for the person who pays the money; but the 
inference of a resulting trust is prima facie repelled, where the money is paid 
by the father or husband, and the deed taken in the name of his child or wife 
But in such case it is open to explanation, and if shown that the father or hus- 
band intended to defraud his creditors, he will be deemed to have a resulting 
trust, which may be subjected to the payment of his debts. 

5. Since the statute of 1820, a title in lands which is merely equitable, can only 
be sold for the payment of debts by suit in chancery: consequently, a purchaser 
under execution where the defendant had only an equitable title, acquires no- 
thing by his purchase ; and the law is the same ifthe defendant was in the pos. 


session. 


Warr of error to the Circuit Court of Perry. 


This was an action of ejectment for the recovery of the pos- 
session of “a certain lot or parcel of land or ground lying in the 


9 


town of Marion in the county of Perry,” which is particularly 
described in the declaration by metes. An order was made, 
pending the cause inthe Circuit Court, appointing Samuel A. 
Townes guardian ad litem for Wm. H. McKinney, who was ad- 
mitted to defend as landlord, and thereupon he confessed lease, 
entry and ouster, and pleaded not guilty, and on that plea issue 
was joined and submitted to the jury. The plaintiff excepted to 
the ruling of the Circuit Judge. From the first bill of exceptions 
it appears, that Wm. H. McKinney was admitted a co-defendant 
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with Wilson McKinney under the following circumstances, viz: 
an affidavit was made that the former was the landlord of the 
latter and his son, an infant under the age of twenty-one years, 
and went into possession with his father in 1836, and so continu- 
ed until the fall of 1840—the latter remaining in possession up 
to the time of trial. The plaintiff’s lessor claimed the premises 
in question as a purchaser under an execution issued against the 
property of Wilson McKinney, and for which he had a sheriff’s 
deed. To the order admitting Wm. H. McKinney, the plaintiff 
excepted. 

By the second bill of exceptions it is shown, that the plaintiff 
produced and read to the jury a judgment against Wilson Mc- 
Kinney, rendered by the Circuit Court of Perry, an execution is« 
sued thereon, which was levied on the lot in question, and a deed 
from the sheriff to himself as the highest bidder ata sale under 
the execution and levy. The defendant, Wm. H. McKinney, 
proved and read to the jury a deed for the same premises to him- 
self, made by Henry C. Lea on the 24th April, 1840. In respect 
to this deed, it was proved, among other things, that in the year 
1836, Wilson McKinney, being a man of property and unembar- 
rassed, made a contract with Henry C. Lea, then the owner ot 
the lot, for its purchase, and in the course of the year paid him 
six thousand dollars therefor. At the time the contract was 
made, Wilson McKinney said to Lea, that he was purchasing 
the lot for his son, William H., then a minor fifteen or sixteen 
years of age, for the purpose of placing him on an equality with 
his other children, to whom he had made advances, and that he 
wished the deed made to his son. 

Wilson McKinney, shortly after the contract with Lea, and 
payment of the purchase money, went into the possession of the 
premises, and has retained it ever since—hls son the most of his 
time residing with him. Things remained in this situation until 
the 24th April, 1840, when the decd was executed by Lea to 
William H., as already stated. It was also shown, that between 
the time of the purchase and the execution of the deed by Lea, 
Wilson McKinney became very much embarrassed, and at the 
latter period was almost, if not quite, insolvent. The note on 
which the judgment was rendered upon which the execution was 
issued, and under which the plaintiff’s lessor purchased, was 
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made by Wilson McKinney, or by a mercantile firm of which 
he was a partner, in the year 1838. 

The piaintiff’s counsel! requested the Court to charge the jury, 
that if they believed that, at the tlme the deed trom Lea to Wm. 
H. McKinney was executed, Wilson McKinney, who had paid 
the purchase money, was insolvent, then the deed to Wm. H. 
was void as to creditors whose debts existed prior to its date, and 
that the plaintiff was entitled to recover. This charge the Court 
refused to give; but charged the jury, that the question to be 
tried was, who had the older and superior legal title; and that 
even if the deed from Lea to Wm. H. McKinney, was but a con- 
trivance on the part of Wilson and his son, to make a voluntary 
gift to the latter (which facts would make it fraudulent and void 
as to creditors.) that considering the other features of the case, 
the deed could not be assailed and set aside for that cause in this 
action ; that the deed from Lea to the son, if bona fide on the part 
of Lea, passed the legal title to the son, and if mala fide on the 
part of Lea, it could only be set aside by suit in chancery, to 
which he would be made a party. ‘To the admission of the deed 


by Lea in evidence, the refusal to charge as prayed, and the 
charge as given, the plaintiff excepted. 
The jury returned a verdict for the defendant, and a judgment 


was thereon rendered against the plaintiff for costs. 


H. Davis for the plaintiffin error, insisted—1. That a sheriff’s 
deed conveys whatever interests a defendant in execution had at 
the time of the sale under execution, and if the defendant in exe- 
eution be a tenant, the landlord cannot be let in to defend an ac- 
tion brought for the recovery of possession. [2 Porter’s Rep. 
480; 10 Johns. Rep. 223; 1 Wend. Rep. 102. See also Adams 
on Ejectment, 227 ; Lawson v. Orear, 4 Ala. Rep. N. 8S. 156; 5 
Stew. & P. Rep. 426.] 

2. A father, largely indebted, cannot voluntarily convey away 
his estate directly or indirectly, so as to defeat his creditors ; and 
that a transaction which would defraud creditors when consum- 
mated according to the usual course of dealing, cannot be legal- 
ized by circuity or contrivance. A tenant in possess:on who h@s 
paid the purchase money,underacontract in hisown name,has a le- 
gal estate, subject to sale under an execution. [3 Porter’s Rep. 
196; 3 Johns. Ch. R. 481 ; 11 Mass. Rep. 421 ; 18 Johns. Rep. 
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94; 9 Cow. Rep. 73; 19 Wend. Rep. 414; Sugden’s Vend. 
621; 3 Cow. Rep. 188,-et post. ] 

3. A fraudulent deed, though it cannot be canceled at law, 
may be treated as a nullity on the trial of an ejectment ; especial- 
ly in favor of creditors and those claiming in privity with them. 
[2 Coke’s Rep. 77—83; 9 Porter’s Rep. 63; 1 Ala. Rep. N.S. 
102; 6 Munf. Rep. 366; 10 Johns. Rep. 461; 18 Id. 94; 12 
Wend. Rep. 299; 7 Cow. Rep. 301; Hardin’s Rep. 36; 1 
Marsh. Rep. 86—114; 9 Cow. Rop. 73; Roberts on Frauds, 
520.] The fact that W. H. McKinney went with his father into 
possession, and lived with him, and the remark of the father to 
Lea, that he intended the lot as an advancement, cannot support 
the son’s title as against creditors. [1 A. K. Marsh. Rep. 86.] 
Itdid not give to the son a right, which even a court of equity 
would assist in consummating. Wilson McKinney, as against 
his son, retained all the rights which his contract with Lea gave, 
up to the time when the deed was executed, and if he had died 
previous to the latter period, his heirs would have been equally 
entitled to the lot. The conveyance to Wm. H. created, by ope- 
ration of law, a trust in favor of the father, and he being in pos- 
session, became invested with a complete legal title, by virtue of 
the statute of uses. [Aik. Dig. 94; 7 Mass. Rep. 189 ; 19 Wend. 
Rep. 414.] 

4. The act of 1836, « For the relief of tenants in possession 
against dormant titles,” [Aik. Dig. 2d ed. 652,] does not apply to 
the present case. That although the third section may, in terms, 
authorize a landlord to defend for his tenant, yet an examination 
of the entire statute will show its inapplicability. 


J. B. Cuark, for the defendants, argued, that the cases of Mc- 
gee v. Eastis, [5 Stew. & P. Rep. 426,] Avent v. Read, [2 Por- 
ter’s Rep. 480,] need not be controverted, that the former, instead 
of being opposed to the defendants, is an authority in their favor ; 
the latter, as well as Lawson v, Orear, lays down the law 
according to the rule which had been previously established in 
New York, and are favorable to the plaintiff’ Avent v. Read 
was decided previous to the act of 1836, « For the relief of tenants 
in possession against dormant titles,” and is expressly abrogated 
by the third section thereof. In Lawson v. Orear, determin- 
ed subsequently, no notice is taken of the statute; hence it is 
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supposed, that the action in that case was commenced previous 
to its enactment: but if it was not, the case must yield to the po- 
s.tive terms of the act. 

But if the statute was placed out of view, the rule of practice 
would not inhibit the landland from making defence. The rule 
only applies where the plaintiff seeks to recover the tenant’s in- 
terest in the premises ; but in the present case, a title was assert- 
ed inconsistent with that of the landlord, and he should have been 
allowed to defend against it. [1 Wend. Rep. 316.] 

2. It was the interest of Wilson McKinney that the plaintiff’s 
lessor purchased at the plaintiff’s sale, and nothing more, and the 
charge prayed by the plaintiff’s counsel was abstract, and proper- 
ly refused. He stands in the same situation as he would have 
done had he purchased from Wilson McKinney, and no better. 
If he had adduced such evidence of title, it could not have avail- 
ed against one who had a regular chain of legal conveyances ; 
especially when Wilson McKinney was never invested with a 
title which a court of law would recognize. [Jackson v. Leg- 
gett, 7 Wend. Rep. 377. See also Adams on Eject.; 32 Har- 
din’s Rep. 35.] 

Wilson McKinney had no such interest in the premises as the 
statute of frauds would operate upon; he purchased the lot, not 
for himself, but for his son, and to the latter Lea was bound to 
make title; so that neither in point of fact, or in law, can he be 
said to have made a conveyance to delay, hinder or defeat credi- 
tors. [See 1 Story’s Eq. § 361-2, and note.] The declaration 
by the father to Lea, when they made their contract, prevented 
any trust from resulting in his favor, and his subsequent embar- 
rassment can have no influence upon the equitable title which 
vested in the son. 

The deed from Lea to the son could not be avoided, either by 
the creditors, or a purchaser at a sheriff's sale, by a proceeding at 
law, and if it could, then the legal title would re-vest in Lea, and 
would not be subject to an execution against Wilson McKinney. 
So that, if the deed be fraudulent, a court of equity alone can de- 
clare it so, and administer justice to the parties. 

The charge of the Circuit Court is believed to be correct; but 
if not, the plaintiff cannot avail himself of the error, as he cannot, 
even if the deed to Wm. H. McKinney is void, recover at law. 
In fine, if the plaintif? would recover the lot, or subject it to what 
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he advanced for the benefit of creditors by his purchase, he must 
resort to equity. 


COLLIER, C. J.—1. The affidavit on which the motion was 
made in the circuit court, to associate Wm. H. McKinney as a 
co-defendant, affirms that he was the landlord of his father; and 
in the argument here, it has been supposed that such is the rela- 
tion in which the defendants stood to each other. In considering 
this point, we will assume such to have been the fact. 

A purchascr at a sale under execution acquires all the legal 
rights of the defendant; [Jackson v. Gridley, 18 Johns. Rep. 985] 
and the latter becomes quasi his tenant, and will be deemed to 
continue in that character, until an actual disseisin or disclaimer 
on his part. [Jackson v. Sternbergh, 1 Johns. Cases 153.] 

In Avent v. Read, [2 Porter’s Rep. 482,] the court say, “ It 
has been held, chat in ejectment by a purchaser, under a sheriff’s 
sale, against the debtor, who refuses to give up possession, the 
defendant cannot shew title in another; for the plaintiff comes 
into exactiy suchestate as the debtor had ; andif it was a tenancy, 
the plaint:ff will be tenant also, and will be estopped in a suit by 
the landlord from disputing his right, in the same manner as the 
orig:nal tenant, who becomes quasi tenant at will to the purcha- 
ser.” [See aiso Jackson v. Bush, 10 Johns. Rep. 232 ; Jackson v. 
McLeod. 12 Johns. Rep. 182.] So, where a motion was made 
by the landlord, upon affidavit. to be let in to defend in an action 
of ejectment, the court said, “« The lessor claims nothing incon- 
sistent with the rights of the landlord ; the landlord has, therefore, 
no interest to defend.” [Stiles ads. Jackson, 1 Wend. Rep. 103.] 
It may be well to remark, that in New York there is a statute 
substantially the same as the twelfth section of the 11 Geo. II, 
ch. 19. [see 1 vol. R. S. ed. 1829;] and in respect to the Eng- 
lish statute, it has been holden to extend only to those cases in 
which the action is inconsistent with the landlord’s title. [Adams 
on Ejectment, 228.] In such cases, the tenant against whom an 
action of ejectment, is brought, is bound to give immediate notice 
to h's landlord, under the penalty of forfeiting three years’ rent of 
the premises. 

By the third section of the act « for the relief of tenants in pos- 
session, against dormant titles,” [ Aik. Dig. 2d ed. 652,] it is en- 
acted, « That in any suit for the recovery of lands and tenements, 
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which shall be commenced against any tenant for years, at will, 
or sufferance, it shall be lawful for his or her landlord to enter him 
or herself a defendant to such suit, and such landlord shall be 
solely entitled to all the benefits and provisions of this act.” The 
terms of this enactment are certainly broad enough, if literally in- 
terpreted, to extend to all cases, and it would really seem that no 
inconvenience would result from allowing it thus to operate. By 
making himself a defendant, the landlord cannot urge as a de- 
fence any matter which the law did not previously recognize as 
available, to defeat a recovery by the plaintiff. The provision 
of the act cited, does not affect the parties’ rights ; it relates only 
to the remedy. As then, it was not allowable for the defendant 
in an execution to defeat the purchaser by showing he held un- 
der another, so, neither can the landlord, when let in to defend, 
set up a title consistent with the possession sought to be recovered. 
It is immaterial to him whether the plaintiff recovers the posses- 
sion or not; for, as soon as he comes in, he will be liable to all the 
burthens and incur all the responsibilities which rested upon the 
defendant as atenant. In faet, the recovery of the purchaser, so 
far as the landlord is concerned, eficcts nothing more than the 
substitution of one tenant for another. 

Concede, however, that the circuit court, in admitting the 
landlord to be made a co-detendant, misapprehended the law, 
yet from the view taken, it is clear that the error could work 
prejudice to no one; and consequently is not fatal to its judg- 
ment. But the facts disclosed in the record, instead of showing 
that Wilson McKinney was the tenant of his son, would (at law) 
rather warrant the inference that he was his guardian by nature; 
and his possession might have been referred to his right to occu- 
py in that character. Supposing such to have been the situation 
of the defendants, the order, admitting the son to defend with the 
father, is unobjectionable. 

2. It is a principle of law founded in good morals, that every 
one must be just before he is generous ; consequently, a man can- 
not give property to his children, if he is indebted, to the preju- 
dice of his creditors. The correctness of this rule is admitted, but 
it is insisted that it has no application to the present case; that 
the gift dates back to the time when Wilson McKinney pur- 
chased the property in question, and it is not shown that he be- 
came indebted until] two years thereafter. The first branch of 
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this proposition is not sustained by the facts in the record. It is 
not pretended that the son was in fact the donee of the money 
paid to Lea, but it is insisted, that the declaration made by the fa- 
ther to his vendor, had the effect to invest the son with an equita- 
ble title from that time, and that the deed executed in 1840, con- 
summated, in law, a title which became binding in equity, four 
years previously. 

The remark of Wilson McKinney to Lea, imposed no legal 
obligation upan him, nor invested the son with a right which any 
tribunal would recognize. It merely showed what were then his 
intentions in respect to the property, but did not take away the 
privilege of availing himself of the locus penitentiae. At most, it 
was only a promise for which there was no other consideration 
than natural love and affection, and required something further 
to be done, to place the lot beyond the control of the father. 

In Hickman v. Grimes, [1 Marsh. Rep. 86,] the purchaser from 
the son filed a bill against the son and father, alleging. that the 
latter had frequently declared he had given the land to the former, 
and that he would convey it whenever directed by him to do so. 
The court said, «It is not alleged that he had executed to his son 
a covenant or deed, binding himself to convey the land in contro- 
versy, and a mere promise to convey, founded upon no other con- 
sideration than that of blood or relationship, we apprehend is not 
sufficient to justify a decree for its specific execution. Where 
such a consideration is united to the efficacy of a deed, and the 
contract is executory, its execution may be decreed by a court 
of equity, as was held by this court in the case of McIntire and 
Hughes,” [4 Bibb.] Again: «Such a consideration would cer- 
tainly not be sufficient to support an action of assumpsit, and it is 
a general rule, that, if an action at Jaw will not lie upon a contract 
to recover damages for its breach, a court of equity will not de- 
cree its specific execution. Besides, it is inferable from all the 
cases which have any bearing upon this point, that a contract 
without being by deed, founded upen such a consideration only, 
would not be sufficient to create a trust at common law, or a use 
under the statute ofuses.” This case is directly in point, and har- 
monizes with the view which we have taken of the law. 

The question must then be considered as if no intention had 
been expressed at the time of the purchase to make a gift to the 
son, but rather as a gift made at the time the deed was executed 
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by Lea, in 1840. This being the proper view of the case, the 
transaction as against one who became a creditor of Wilson Mc- 
Kinney previously, cannot be supported. 

3. Where one man buys land in the name of another, and 
pays the consideration money, the land will generally be held by 
the grantee, in trust for the person, who so pays the money. 
This rule of law is founded upon the presumption, in the absence 
ofall rebutting circumstances, that he who supplies the money, 
means the purchase to be for his own benefit,ratherthan for that of 
another; and that the conveyance in the name of the latter, is a 
matter of convenience and arrangement between the parties for 
other collateral purposes. But as it is, the intent with which the 
conveyance is permitted to be made to a third person, which 
guides the use, the presumption of a trust will be rebutted, where 
the purchase can fairly be deemed to be made for another, from 
motives of natural love and affection. Thusa purchase by a pa- 
rent, in the name of a son, prima fact’, is intended, as an advance- 
ment, and repels the inference of a resulting trust for the parent. 
[2 Story’s Eq. 443-5.] Soif the husband purchase land, and 
take a deed in the name of his wife, the transaction will be pre- 
sumed to be the meaus of making an advancement to the wife; 
but it is open to explanation, and if it be shown that the object of 
the husband was to defraud creditors, he will be deemed to have 
a resulling interest in the premises which may be sold under exe- 
cution. [Guthrie v. Gardner, 19 Wend. Rep. 414.] 

It has been held, that a resulting trust may be proved by parol, 
and the estate of the cestui que trust sold on execution; in fact, it 
has been so far considered the property of the cestui que trust, as 
to be a defence in an action of ejectment. [Jackson v. Leggett, 
7 Wend. Rep. 377.] So, possession has been considered an in- 
terest in lands, within the statute of frauds, as evidence of title, 
and essential to its completion. [loward v. Easton, 7 Johns, 
Rep. 205, ’6;] yet it has been held, thata mere naked equity can 
not be sold under execution. [5 Cow. Rep. 485,] but an equitable 
interest coupled with the possession is the subject of alevy. [Jack- 
son v. Parker, 9 Cow. Rep. 81.] See also 3 Caine’s Rep. 189; 
16 Johns. Rep. 192.] 

In Jackson v. Scott, [18 Johns. Rep. 98,] the court say, « we 
have decided that a mere equitable interest cannot be sold on ex- 
ecution; but if connected with the possession of the land, the legal 
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interest of which the possession is evidence, may be sold. The 
purchaser acquires all tne debtor’s legal rights, and possession is 
a legal right. It becomes a different question, whether a court 
of equity will enforce an equitable interest, which the debtor had 
in the land, at the instance of the purchaser—a court of law 
will not inquire what title the defendant, under such circumstan- 
ces,has. He is precluded from making the objection that he has 
no title.” [See further, Foote v. Colvin, [3 Johns. Rep. 216.] 

The decision, we have cited from the New York Reports, in re- 
spect to resulting trusts are doubtless influenced to some extent, 
by the liberal provisions of the statute of uses and trusts which 
has been enacted in that State. A statute which goes quite be- 
yond the 27th Hen. 8, ch. 10, and 29 Car. 2, ch. 3, and even de- 
clares that a disposition of lands made to one person in trust for 
another, shall not vest either legally or equitably in the trustee. 
[ R. 8S. 727, et post, ed. of 1829.] 

It has been argued for the plaintiff, that as the statute of Henry 
the VIII, incorporated the estates of the trustee and cestui que 
trust into one, whether created by a trust express, or implied, 
our statute of uses also transferred the /ega/, to the equitable es- 
tate, and thereby rendered both a legal estate, which might be 
sold under an execution against the cestui que trust. If such is 
the effect of our statute, which we do not propose to consider, it 
must be conceded, that in the case before us, Wm. H. as against 
Wilson MciKinney has both the legal and equitable estate; and 
as against the creditors of his father, it is apprehended, that the 
deed from Lea confers the legal title. Under this state of things 
the question is, did the plaintiff acquire by his purchase, sucha 
title as will enable him to recover the possession, in an action at 
law? 

By the act of 1812, « regulating the mode of collecting money 
by exeeution,” [Aik. Dig. 163,] lands are made subject to the 
payment of judgments or decrees, and the clerks are directed to 
frame the executions accordingly; “and the sheriff or other ‘offi- 
cer selling any real estate, shall make a title to the purchaser, 
which title shall vest in the purchaser all the right title and inter- 
est, which the defendant had in and to such real estate, either in 
law or equity.” If this statute was still in force without modifi- 
cation, then it would be no objection to the sale of lands under 
execution, that the defendant had only an equitable title; but it 
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has been repealed in part, by the act of 1820, whi 


«no other than the legal title to land or c 


hereafter be sold or convey« 


Dig. 173.] The same statute 

claim to land, or other real 

payment of debts, by suit in chancery 

when a bill shal! be filed for that purpose, all persons concerned 
in interest, shall be made parties thereto.” fAikin’s Digest 
287.] 

The act last cited, is explicit in its terms, and does not leave the 
intention of the legislature to be ascertained ei constructio 
inhibits the sale of an equitable title under execution, 
the creditor to chancery for an authority to s oll it. 
pant of land, with such a titie, we think cannot be regarded a 
having a distinct, an independent possession which may ‘he evied 
on, but his possession is so intimately connected with the title that 
it cannot be sold under 
to the peeenonee. 

Even conceding that one in whose favor there is a resulting 
trust, has both the legal and equitable estate which would enable 
him to maintain or defend an action of ejectment, ‘sail still we 
think, that Wilson McKinney had no legal 1 title to 
in question, which could be sold under execution. 
the property as an advancement to his son. This is indie 
not only from their relationship, but by his declarations to Lea; 
and negatives the - esumption that he intended that a trust should 
result to himself. Yet we have seen that the title of the son can- 
not be upheld to the prejudice of those who were creditors of 
the father when the deed was executed, and but for our statute 
of 1820, already cited, the lot might perhaps be sold under exe- 
cution against the father: especially if he was in possession. Be 
this as it may, itis perfectly clear that Wilson McKinney, never 
acquired the legal title under his purchase; that vested in his son 
by the conveyance, and there, according to the evidence, it re- 
mained at the time of the trial of this cause. The titie to real es- 
tate in this country, does not pass by livery of seisin merely, but 
our laws contemplate a written conveyance. and he who possess- 
es this indicium of ownership, is usually regarded as the person 
in whom the legal title is vested. So that evenif there was a 
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resulting trust, technically so called, to Wilson McKinney, we 
should be incl:ned to think that it was a mere equitable title, 
which should be subjected to the payment of a judgment through 
the med.um of a court of equity. 

We have heretofore held, that the mere occupation or 
possession of land which cannot ripen into a legal estate, is not 
such an interest as can be sold under execution. Examples of 
such possession are furnished by settlers on public lands, execu- 
tors, guardians, &c. [Rhea, Conner & Co. v. Hughes, 1 Ala. 
Rep. 219.] In Smith, et al. v. Hogan, [4 Ala. Rep. 93}—we say, 
itmay well be questioned, whether the mere possession of real 
estate, can be sold under execution, where the defendant has an 
equitable title to the same: the act of 1820, ifit does not express- 
ly, would seem impliedly to inh.bit such a proceeding. That 
statute speaks its own meaning, and it would be profitless to 
speculate about the objects which prompted its enactment. 

To conclude, we are of opinion, that Wilson McKinney had 
not a egal estate in the premises, and although the property may 
have been subject to the payment of his debts, it could not have 
been levied on and sold on execution. This being the case, it 
seems necessarily to follow, that the plaintiff, did not by his pur- 
chase, and the deed from the sheriff, acquire any title. It is un- 
necessary toexam:ne with particularity the refusal to charge the 
jury as prayed, and the charge given; for whether the one should 
have been given, and the other w.thheld, is wholly immaterial to 
the plaint.ff. The defectiveness of hs own title was, as we have 
seen, such as to prevent him from recovering. The consequence 
is, the judgment of the circu.t court is affirmed. 
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THE BRANCH BANK AT MONTGOMERY v. PARKER. 


1. Interrogatories propounded to a party under the act of 1837, “* More effectual. 
ly to provide for discoveries in suits at common law,” should either in them: 
selves, or by the affidavit of the party exhibiting them, uffirm the existence of 
the facts sought to be elicited, and that they are within the knowledge ef the 
party called on to answer. Although the party thus examined undertake to 
answer without objection, an exception to his answers for insufficiency, will not 
be sustained. w'1cr2 the defects of the interrogatories are such, that it does not 
appear that his answers will be material. , 

2. A party cannot use his answer to a bill of discovery, as evidence in his favor, 
unless it is introduced by his adversary, and the samerule applies to answers to 
interrogatories propounded by onc party to the other, under the act of 1837. 

3. The fact whether a party was embarrassed, where it is a direct and material 
inquiry in the cause, cannot be proved by common reputation ; but if his em. 
barrassment is shown, by proper evidence, it seems that common reputation is 
admissible, to bring home a knowledge of the fact to one who resides near him, 
or who is acquainted with the s‘ate of his affairs. 

4. To author:z2 the claimant of property to show on the trial of the right thereto, 
that he is its proprictor, it is not necessary forthe issue specially to affirm that 
fact; it is enough for the claimant to deny that the property is subject to the ex. 


ecution, in the general terms in which the plaintiff asserts it. 
Warr of Error to the circuit court of Autauga. 


This was a trial of the right of property under the statute. In 
July 1842, a writ of fizri facias previously issued at the suit of 
the plaintiff in error against Ashley Parker, was levied on sundry 
slaves, as the property of the defendant therein, to which the de- 
fendant in error interposed a claim in the manner prescribed by 
law. An issue was made up by the plaintiff’s affirming that the 
slaves were the property of the defendant in execution, and liable 
to satisfy the same, and the claimants denying the truth of the af- 
firmation. 

Preparatory to a trial, the plaintiff propounded certain inter- 
rogatories to the claimant, and as a foundation therefor, an affida- 
vit was made by its attorney, that he believed the answers of the 
claimant thereto, would be material on the trial of the cause. 
The claimant answered the interrogatories without objection, but 
the plaintiff considering his answers to several of the questions 
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insuflicient, filed exceptions thereto, wi.ch were overruled by the 
court. 

From a bill of exceptions sealed at the instance of the plaintiff, 
it appears that the slaves in question were once the property of 
the deiendant in execution, and were levied on at the residence 
of the claimant, with whom he had been living for the nine or ten 
months prec rin The claimant on his part, introduced a bill 
of sale for the slaves from the defendant in execution in consider- 
tion of filty-cight hundred and twenty-five dollars, paid by the 
former to the latter. It was also proved by the subscribing wit- 
ness, that he saw the claimant pay some moncy te the vendor, 
but does not know the amount; at the same time he saw the latter 
return ten dollars, stating that he had been overpaid that sum. 

he claimant then adduced evidence tending to show his ability 
to purchase the slaves for cash. 

The piaintiii then asked a witness whether it was generally re- 
ported in the neighborhood of the vendor's residence, before or 
about the time of the sale of his negroes to the claimant, that he 

vas much embarrassed, to which question the claimant objected, 
ard his objecticn sustained. The plaintiil also inquired of the 
Witness, Wheihcr from what was said by the aiahibaes of the 
vendor, about the time referred to in the shea first proposed, 
he would suppose it was generally known in his neighborhood 
that he was much embarrassed, to which question the claimant 
poaioad pia h's objection was in like manner susta! ined. Before 
the claimant closed (t s evidence, he offered to read to the jury, 
his answers to the interrogatories filed by the plaintiff; to this the 
plaintit? objected. but his objection was not sustained, and the in- 
terrogatories and answers read accordingly—ail which are made 
part of the bill of exceptions. 

The evidence being closed, the plaintiff moved the court to ex- 
clude from the jury, the bill of sale, and all the evidence tending 
to prove that the claimant was the owner of the slaves, on the 
ground that it was not admissible under the issue: the court offer- 
ed to permit claimant to amend the pleadings if the plaintiff would 
consent, but the latter declining to do so, the court refused to ex- 
clude the evidence. To the admission of evidence, and the refusal 
to exclude evidence as shown above, the plaintiff excepted, &c. 


J. W. Pryor, for the plaintiff in error insisted—1. That the 
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exceptions to the answers of ciaimant to the plai ntiff’s interroga- 
tories should have been sustained. [See act of 1837; 8 Phil. Ev. 

C. & H’s notes, 932, 652, 859, 1206.] 2. The claimant ought 
not to have been permitted to read the interrogatories and an- 
swers as evidence to the jury. Phillips v. Thompson, [1 Johns. 
Chancery Reports, 141; 3 Phil. Ev. C. & H's notes, 926.] 
3. The witness should have been permitted to answer the ques- 
tions as to the noto riety of the indebtness of defendant in execu- 
tion in the neighborhood of the latter, because great latitude is 
allowed where the question is whether there is fraud or no. 4. 
The form of the issue would not admit the bill of sale and other 
evidence of claimant's title, as the claimant did not in his response 
to the issue tendered, assert that he was the owner of the slaves. 


G. W. Gay tr, for the defendant in error, contended.—1. That 
the interrogatories, so far as material, were fully answered. 2. 
That the interrogatories and answers were evidence for the claim- 
ant, either on the ground that they were nothing more than a de- 
position, or were to be treated as an answer brought from chan- 
cery, to be used as evidence. \ xreenl. Ev. 397, § 351; 3 Atk. 
Rep. 408; 9 Ves. Rep. 282.] 3. As to the proof of insolvency, 
direct evidence by creditors or others acquainted with the in- 
debtedness of the defendant in execution, would be more satisfac- 
tory than mere hearsay or rumor in his neighborhood—in fact 
the latter was properly excluded. 4. The issue was, whether 
the slaves were liable to the plaintiff’s execution, and in the de- 
termintion of this question, it was strictly proper for the claimant 
to prove a title in himself. 


COLLIER, C. J.—By the act of 1837, « more effectually to 
provide for discoveries in suits at common law,” it is enacted, 
“that hereafter any party, plaintiff or defendant in any action at 
law, pending in any circuit or county court in this State, wishing 
a discovery from the adverse party, to be used in evidence at the 
trial of such action, may file written interrogatories to such party 
and call upon him to answer the same in solemn form on his oath, 
or affirmation, and if upon such interrogatories being filed, it 
shall appear to the court by the oath of the party filing the same, 
or otherwise, that answers to such interrogatories will be mate- 
rial evidence in the cause, and that the interrogatories themselves 
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are pertinent, ake such as the adverse peers well be bound to 
answer upon a bill of discovery in a court of chancery, the court 
shall allow such interrogatories, and shall make an order requir- 
ing the adverse party to answer the same ‘n writing, and in solemn 
form, on his oath or affirmation, and the answers to such inter- 
rogatories being so given and filed, shall be evidence at the trial 
of ‘the cause, in the same manner, and to the same purpose and 
extent, and upon the same condition in all respects as if they had 
been procured upon a bi bil in chancery for discovery, but no fur- 
ther, or otherwise.” F’uriher, if the party i to whom t the interra- 
gatories shall be propounded, shall for sixty days after service of 
notice and copy thereof, fail to answer the same, or answer them 
evasively, the court may attach him, and ec — ‘| him to answer 
in open court, or may continue the cause and require more direct 
and explicit answers, &c. 

In Goodwin v. Wood, at the last term, it was decided that the 
object of this statute was to expedite and cheapen the adminis- 
tration of justice, by authorising one party to call upon the other 
for a discovery at law, instead of resorting to equity; but it did 
not allow a party to propose to his adversary, any interrogato- 
ries, except such as he « would be eossaanp to answer upon a bill 
of discovery in a court of chancery,” anc d the answers are only 
evidence in the same manner “ zs if the ey had been procured upon 
a bill in chancery;” consequently, interrogatories seeking the dis- 
closure of certain facts, but which neither themselves, or the affi- 
davit of the party exhibiting them affirmed, to exist, or to be with- 
in the knowledge of him to whom they were addressed, were 
regarded as in the nature of a fishing bill, to which no 
answer would be coerced. The interrogatories propounded 
in the case before us, are obnoxious to’ the objection made 
in the case cited; they call upon the claimant to answer 
many questions, of which it is not alleged that he had a know- 
ledge. Neither is the pertinency of all these inquiries quite ob- 
vious; nor do they derive any aid from the generality of the afh- 
davit, which merely declares the belief that the answers will be 
material on the trial of the cause. The claimant then might 
with propriety have refused to answer the interrogatories; but 
having undertaken to answer them, was he not bound to answer 
them fully? Itis frequently stated as a rule, that «if a defendant 
submits to answer a bill, he is bound to answer it fully.” By 
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this, says Mr. Wigram, in his treatise on discovery, we are not to 
understand. that he is bound to answer every question the bill 
contains. =s means nothing more than hola elected to make 


his defence by answer, he cannot urge the demurrable charac- 
ter of the bill only, as a reason for not answering particular ques- 
tions. The submission to answer, concludes as to that, but no 


rr 


further. The rule decides cnly, that an answer which is the re- 
sult of choice, is subject to the same rules as an answer from ne- 
cessity. [See peges192-3.] In determining upon the sufficien- 

cy of an answer, it is necessary to consider whether the omis- 


sions complained of, are material. [Id. 66, 76.] And the party 
seeking a discovery, is bound te inform the court for what pur- 


4 4! 


pose it is sought, in order that the court may judge of its mate- 
riality. [id. 68, 148; Cardale v. Watkins, 5 Mad. Rep. 18.] 
The answer of the claimant does not discover an intention to 
answer, but in part oniy, the numerous minute and searching in- 
quiries contained in the interrogatories, yet he has omitted some. 


But whether an answer to these, most favorable to the plaintiff 


would be material evidence on the trial, the defects in the inter- 
rogatories are such that we cannot determine. The exceptions 
to the answers cannot be sustained, without the risk of making a 
requisition upon the claimant, which may be of no benefit to the 
plaintiff, and when too the plaintiffshould have shown the mate- 
riality of the discovery which he sought. 

The Lisias d annotators upon Phillips on Evidence, consider 
that the answer to a bill of discovery, is not evidence, at the in- 
stance of the party making it, merely because it has been called 
for by his adversary, and assimilate it in this respect to a notice 
to produce papers. The complainant may use the defendant’s 
answer or not, as he pleases; so the party who has given notice 
to produce, may, if he think proper, waive the production and 
make out his case inde >pe ndently. - ‘= ithers v. wing ig 


Willings v. Consegn: a, Ta 3 302, 311; Hylton’ lowes v. eta 3 1 
Wash. C. C. Rep. 343; 3 Phil. Ev. C. & H’s notes, 1206.] An 
answer in lisaivas itis said, is not evidence for the party mak- 
ing it, in any respect, unless his antagonist choose to use it, even 
though it was called out on a bill of discovery for the purpose of 
the very suit at law in which it was offered. It is therefore en- 
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tirely in the clection of the party calling for it, whether he will use 
itor not. [3 Phil. Ev. C. & H’s notes 926.] 

In Nourse v. Gregory, [3 Litt. Rep. 378,] the question was, 
whether a party calling for a discovery to be used on a trial at 
law, was bound by the answer, or could he adduce other evi- 
dence contradictory of it. ‘The court said, “ we are aware of no 
principle of law which either compels the plaintiff, after having 
obtained an answer to such a bill, to use it on the trial of the ac- 
tion at law, or if he should use it, that precludes him from con- 
troverting the correctness of its statements by other evidence, 
An answer toa bill of discovery is entitled to no higher consider- 
ation than an answer to any other epg tion of bill, when given 
in evidence on the trial of an issue at law.” And in Kinney v. 
Clarkson, [1 Johns. Rep. 385,] ao the question was, whether 
if the party giving notice to produce a paper, decline to read it 
as evidence, it may be used by his adversary. The court said 
the notice to produce, and calling for the inspection ought to be 
considered as ai ralogou s toa bill for discovery, «w lun most 
certainly the answer is not evidence for the adverse party.” In 
Phillips v. Thompson, [1 Johns. Ch. Rep. 141,] a cross bill was 
filed by the defendant fora discovery by the complainant, to be 
used on the hearing. The chancellor held, that the complainant 
could not use his answer to the bill of discovery in the cross suit, 
unless the defendant choose first to preduce it in evidence. That 
the complainant could not testify for himself, unless at the in- 
stance, and on the call of the defendants; and it was for the des 
fendant to determine whether the answer should be evidence in 
the cause. The law on this point rests upon a principle so fami- 
liar, and so universally acknowledged that we deem it unneces- 
sary to add any thing to the citations already made. Ifit is not 
allowable for a party to read his answer to a bill of discovery, 
until the complainant in chancery has first introduced it, the same 
rule must apply to answers to interrogatories under the statute. 
The act ftself very clearly shows, that it was intended to render 
a resort to equity unnecessary, and that the interrogatories are 
but the substitute for a bill. This conclusion sufficiently appears 
from what was said in Goodwin v. Wood, supra. [See also Phil. 
Ev. C. & H’s notes, 926 to 932.] 

3. Without undertaklng to consider the materiality of the in 
quiry as to the indebtedness of the defendant in execution in the 
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posture in which the record presents this case, we will examine 
the propriety of the questions intended to show the notoriety of 
that fact. Ifit had been shown prima facie, that Ashley Parker 
was embarrassed, then it would have been allowable to prove 
that the fact was generally known in the neigborhood of the claim- 
ant, for the purpose of chorging him with a knowledge of it. 
But the question, whether indebted or not, is one susceptible of 
more definite proof than mere reputation, or hearsay, and cannot 
be established by that grade of evidence. Such was the view of 
the law taken by this court, in Ward and Thompson v. Herndon, 
{5 Porter’s Rep. 382.] In the State v. Cochran, [2 Dev. Rep. 
63,] the prisoner was indicted for passing counterteit bills knowing 
them to be such. ‘To repel the scienter which was inferable from 
circumstances, it was proposed to prove that the prisoner was a 
man of fortune. He had recently removed from North Carolina 
to Georgia, and his counsel proposed to inquire of the sheriff 
“whether it was not generally understood and believed by the 
neighbors and acquaintances of the prisoner, that he was a 
monied man, and that he carried considerable money with him 
on his removal to Georgia.” The Judge who delivered the opin- 
ion of the court remarked, that he thought common reputation the 
best and almost the only mode, by which such facts can be es- 
tablished. «They exist in reputation; for although proof may 
be had that a person had much property in his possession, yet 
when the question arises collaterally, recourse must be had to 
common reputation as to his being the owner, and not to the title 
deeds, and especially whether he is a monied man. Such a 
character consists of so many distinct facts, as how much had he; 
was it his—would not his necessities compel him to use it, and 
not keep it—could he soon replace it—what were his habits that 
of keeping and dealing in money, or realizing it—that I think it 
almost impossible otherwise to prove it. Besides it is of such a 
character, that it is almost impossible for it to become reputation, 
unless the fact be so.” The case cited thus at length pushes the 
admission of common reputation quite as far, if not farther, than 
any other that has fallen under our notice, but it is distinguishable 
from the case at bar. There, the court places its conclusion upon 
the ground that the question arose collaterally, and the difficulty, 
if not impossibility, of establishing the fact by direct and positive 
proof. Here, the fact of indebtedness, if it existed, might be shown 
93 
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by the evidence of witnesses who knew the fact, or by record or 
documentary evidence; and in this consists the great difference in 
the cases. 

4. It is perfectly clear that the issue was so framed as to per- 
mit the claimant to show, that the slaves in question, were his 
property. The plaintiff affirmed that they were the property of 
Ashley Parker, and subject to the execution; both these allegations 
the claimants denied. It was not allowable to prove that the 
slaves were the property of some third person; the claimant would 
not be perinitted to defeat the plaintiff bysuch evidence. Theonly 
means by which he could sustain the negative, after the plaintiff 
had made out a prima facie case, was to show that he was the 
lawful owner of the slaves. This view is decisive of the case, 
and it is apparent that the circuit court erred in admitting the 
claimant to read his answer to the interrogatories, when they had 
not been used as evidence by the plaintiff. The judgment is con- 
sequently reversed, and the cause remanded. 


ORMOND, J.—The court, in my opinion, did not err in re- 
fusing to permit a witness to be asked whether it was not gene- 
rally reported in the neighborhood where Ashley Parker resided, 
about the time of the sale of the slaves in controversy to L. Par- 
ker, that the former was much indebted or embarrassed. The 
evident design of this question, was to affect the purchase made 
by L. Parker, and to raise the inference that the sale was made 
with intent to delay and hinder the creditors of A. Parker. 

The plain design of this evidence, was to authorise the jury to 
infer, that because it was generally reported in the neighborhood 
of A. Parker’s residence, that he was in an embarrassed condition, 
that therefore, L. Parker knew it. I am not acquainted with 
any rule of evidence, which would have authorised the introduc- 
tion of this testimony. The fact that L. Parker knew of A. Par- 
ker’s embarrassments, might like any other fact have been infer- 
ed from other facts proved to exist, with which the fact to be in- 
ferred had a necessary connection, or at least was found to be 
usually connected with it. 

Positive proof cannot always be obtained, and the judgment of 
mankind, in the ordinary transactions of life, as well as in the jury 
box, are frequently based upon conclts‘ons, or inferences from 
facts known, or supposed toexist. These presumptions or infer- 
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ences, Mr. Starkie says, are deduced by virtue of mere antece- 
dent experience of the ordinary connection between the known 
and the presumed facts. [1 Starkie’s Ev. 38, § 20.] 

The test then, of the propriety of the inference attempted to be 
drawn in this case, is whether the fact to be presumed, is usually 
found to exist in connexion withthe facts proved. When a re- 
port has general currency in a community, or neghborhood, eve- 
ry one residing there may know it, but that is not the usual con- 
sequence attending it, especially when it does not relate to a mat- 
ter in which the whole community have an interest. It may, I 
think, be confidently stated that it is contrary to the experience 
of every one, that a report relating to the pecuniary concerns of 
an individual should be known by every individual of the com- 
| munity or neighborhood in which he lived. Indeed, the term 
generally known, implies that it was not universally known, and 
if not, it would be impossible to affirm, and illogical to presume, 
that any particular individual knew it. 

There are other difficulties in the way—the facility with which 
a report of this character would obtain currency, would be en- 
tirely different in a large city and in a village—and again, in a 
small town and inthe country. The character also of the report, 
would have a most material influence upon the speed with which 
it would be circulated. Again, in a thick settled country, how 
is the term neighbor to be defined? These, are I think, insur- 
mountable objections to the rule, and demonstrate its want of le- 
gal sanction. 

Independently of this objection, it does not appear from the 
evidence, that L. Parker was a resident of the neighborhood in 
which this report is said to have prevailed. 

I am aware that in Ward and Thompson v. Herndon, [5 Por- 
ter, 382,] this court held, that such evidence as I am now com- 
menting on, was admissible to prove that a particular individual 
knew of the existence of a fact, and I am, in general, disposed to 
acquiesce in the decisions of this tribunal as b:nding on this court, 
as well as the inferior courts; but I consider decisions upon the 
admissibility of testimony, as forming an exception to the rule; 
not alone from their constant recurrence, but from their vast im- 
portance in the settlement of controversies and ascertainment of 
rights. 

I consider the rule much more correctly laid down in Oden v. 
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Stubblefield, [4 Ala. Rep. 40] where it was held, that the hus- 
band could not be charged with knowledge of a fact because his 
wife knew it. There is, to be sure, a qualification of the decision 
which although it might impair its usefulness as a precedent, does 
not destroy it as a decision upon this point, as the general prin- 
ciple for which I contend is distinctly recognised. 


ADAMS v. TANNER AND HORTON. 


1. A growing crop has such an existence as to be the subject matter of a sale, 
mortgage, or other ccntract, which passes an interest to vest in posscssion, either 
immediately or at some future period. 

2. Where a debtor mortgages property to secure indorsers, and stipulates that the 
mortgagees shall take possession at any time they may think proper, to indem- 

nify them against the consequences of their indorsement, when the mortgagees 
have taken possession, a mere equity remains in the debtor, which is not sub. 
ject toa levy and sale under a fier facias, 

3. The act of 1821, which declares that it shall not be lawful to levy an execu- 
tion on the planted crop of the defendant until it is gathered, prevents the lien 
of a fi. fa. from attaching until that event: and if previoys to that time the de- 
fendant makes a bona fide sale, or other disposition of his growing crop, the ex- 
ecution creditor cannot subject it to the satisfaction of his judgment, when it is 


severed from the soil. 
Wrauir of Error to the Cireuit Court of Sumter. 


This was a trial of the right of property under the statute. In 
November, 1840, an execution issued from the circuit court of 
Sumter, at the suit of the plaintiff in error, requiring the sheriff of 
that county, to make of the goods, &c., of Allen Harrison and 
others, the sum of thirty-seven hundred and seventy-seven 80-100 
dollars, besides costs. This execution was levied on thirty bales 
of cotton, as the property of Allen Harrison, which was claimed, 
and a bond given to try the right. An issue was made up to try 
the question of the liability of the cotton to the plaintiff’s execu- 
tion, and submitted to a jury. On the trial, a bill of exceptions 
was sealed at the instance of the plaintiff’ The plaintiff proved 
that he recovered his judgment in October, 1839; that an execu- 
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tion was issued thereon on the 7th Nov. thereafter, end that alias 


and pluries fieri_ facias’, issucd regularly up to the time levy was 
made; that the cotton levied en was growed on the plantation of 
Harrison, and cultivated by the hands in his service. It was 
proved by the claimants, by the preduction of a written contract, 
that Harrison, on the twenty-second of May, 1840, in considera- 


1 


tion that the claimants were involved, as indorsers for Burton & 
Harrisonof Sumter county,and were then exposed to anexecution, 
amounting to upwards of fourteen thousand dollars, bargained 
and sold to the claimants all his growing crop of cotton &c., con- 
sisting of one hundred and twenty acres, &c. Allen Harrison 
promised and obliged himself to give up his crop to the use of 
the claimants at any time to save them from suflering as his in- 
dorsers; if the crop matured and was gathered he undertook to 
deliver the cotton in Gainesville. The claimants came from Ten- 
nessee, (where they resided) about the first of September, 1840, 
bringing with them three or four white laborers, and took posses- 
sion of the crop and slaves, and with the latter, and white labor- 


ers, gathered the cotton, prepared it for market, and when levied 
' 


on, it was in a ware-house in Gainesville. ‘The plaintiff then prov- 
ed by Harrison, that the claimants took possession of the crop, 
while he was absent, and disposed of it without his consent. It 


was admitted, that the contract was made in good faith. 

The court charged the jury, that the plaintiff had no lien by 
virtue of his judgment, and execution on the growing crop; that 
Harrison had aright to convey it, without being in any manner 
restrained by them; that the writing adduced, was a sale of the 
crop, but if it was not, and the lien of the fiert facias would have 
attached upon it, when gathered, yet if the claimants obtained 
possession on the first of September, and controlled the gather- 
ing of the crop, then no lien attached, and it was not subject to 
the levy. 


1 
' 


R. H. Swirn, for the plaintiff, in error, made the following 
points.—1. The crop of Harrison, must, in May, 1840, have 
been in an immature state, and it is insisted, was not the subject of 
asale. 2. By the common law,a growing crop could be levied 
on and sold, [1 Salk. Rep. 361; 1 Bos. & P. Rep. 307; 6 East’s 
Rep. 604, note 1; 2 Johns. Rep. 418, 422; 7 Mass. Rep. 34,] and 
our statue, [Aik. Dig. § 41, p. 167,] which forbids the levy of an 
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execution on a growing crop, is to receive a strict construction. 
It merely inhibits the levy, but the lien attaches, and a levy and 
sale may be made aiter the crep matures, and is gathered. 3. 
The contract does not purport to convey the growing crop, but 
is a mere executory agreement, requiring some act to be done by 
Harrison, in order to invest the claimants with the right of pro- 
perty. [Chit. on Con. 112, 207; 3 Johns. Rep. 388, 424; 5 
Wend. Rep. 25; 13 Johns. Rep. 235; 8 Dowl. Rep, 693;] and un- 
til this act was done, the crop, no matter by who gathered, be- 
cause liable to be seized for Harrison's debts. A court of chan- 
cery would not compel a specific performance of the contract 
at the claimant’s instance. 4. The charge of the court is also 
objectionable in deciding disputed facts. 


W. M. Murruy, with whom was W. G. Jonzs, for the de- 
fendant—cited the act of 1821, [ Auk. Dig. 167,] which declares 
it to be lawful to levy an execution on a planted crop, until it is 
gathered, and contended that no lien attached in favor of the 
plaintiff. This being the case, the defendant in execution was 
not restrained from making the contract which he did with the 
claimants. 

The lien of an execution is destroyed by an injunction, because 
it takes away the right to levy it. In short, whenever the right 
to levy an execution is but temporarily suspended, or withdrawn, 
the lien is during that time lost. [Whipple v. Foot, 2 Johns. 
Rep. 216; 3 Wash. C. C. Rep. 66; 4 How. Rep. 130.] 

It is admitted that the contract between the defendant in exe- 
cution, and the claimants, was in good faith, if so, the severance 
and removal of the cotton gave the latter a good title against all 
creditors of the former. 


oe 
5 


COLLIER, C. J.—There can be no doubt that a growing 
crop has such an existence as to be the subject matter of a sale, 
mortgage, or other contract which possess an interest to vest in 
possession, either immediately or at some future time. This pro- 
position has frequently been assumed as unquestionable; the point 
of inquiry generaily being, whether under a statute of frauds, 
such as the 29 Chas. 2, it is a mere chattel, and transferrable by 
parol without writing. [Chitty on Con. 241-2, 332; Whipple v. 
Foot, 2 Johns. Rep. 422; Stewart v. Doughty, 9 Johns. Rep. 112; 
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Austin v. Sawyer, 9 Cow. Rep. 39. See also Kavesies v. Lee 
& Alston, at Jast term.] The contract set out in the bill of ex- 
ceptions, we are inclined to think evidences rather a mortgage 
than an absolute sale. It recites that the claimants are involved 
as indorsers of a mercantile firm, of which the defendant was a 
partner; that an execution for upwards of fourteen thousand dol- 
lars against their estate, is in the sheriif’s hands, and that a con- 
veyance is made of the crop of cotton, corn and oats, Which the 
grantor agrees to give up at any time to the use of the claimants, 
so as to prevent injury to them as indorsers. ‘The defendant in 
execution might at any time have divested the interest which the 
contract vested in the claimants, by discharging their liability as 
his indorsers, or a judgment creditor might have satisfied the lien, 
and when the crop was gathered, have levied on, and sold it un- 
der a fieri facias. 

We will then consider the writing under which the claimants 
assert a right, as a mortgage with a power to take possession any 
time during the year, uniess they should be relieved from their 
engagements as indorsers. It is not pretended that their liabil- 
ity has been satisfied, and it is admitted that the parties have act- 
ed with good faith, so that it is a dry question of law, whether 
the right of the plaintiff, or the claimants shall prevail. Assum- 
ing for the present that the execution of the plaintiffs did not ope- 
rate a lien upon the planted crop previous to the contract of May, 
1840, we will inquire whether the defendant in execution had 
such an interest as could be levied on and sold. 

The claimants had previous to the levy of the execution taken 
possession of the crop, prepared the cotton for market, and re- 
moved it to a ware-house. This possession, it is insisted, was 
a trespass, because it was acquired in the absence of the defend- 
ant in execution, and without his consent then given. Conceding 
the truth of the facts stated in the bill of exceptions, and we think 
it will not follow, that the possession of the claimants is a nullity, 
and that the case must be considered as if they had never inter- 
fered with the crop. The contract contains an express under- 
taking to give up the crop at any time the claimants might re- 
quire it for their indemnity, and if they took possession of it in the 
absence of the grantor, (though without his consent.) if he sub- 
sequently acquiesced in it, the inference would be, if necessary, 
that their acts were approved by him. Taking this to be clear 
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law, and it will be seen, that the defendant in execution at the 
time of the levy had nothing more than a mere equitable right to 
redeem the cotton by paying the debts indorsed by the claimants. 
He had no possession coupied with this equity, but only a naked 
equity, Which it has been held cannot be reached by an ordinary 
execution. [Perkins and Hijhott v. Mayfield, 5 Porter’s Rep. 
182. ] 

This brings us back to the question, whether the execution of 
the plaint'ff was a lien on the growing crop, so as to defeat the 
mortgage to the claimants. It has been frequently mooted 
whether, at common law, corn, &c., before it is gathered, can be 
seized under a fiert facias. Mr. —_ 1c, In remarking upon this 
point, says, « The American edit sae Bacon’s Abridgment, says, 
‘Wheat crowing in the eround is a chattel, and subject to be ta- 
ken in execution ; and the sheriff may suficr it to grow till har- 
vest, and then cut and scll it; er may perhaps sell it growing, 
and the purchaser will then be entitled to enter, for the purpose 
of cutting and carrying it away.” [tie cites Whipple v. Foot, 
ut supra, also Poole’s case, Salk. 3868; 1 Bos. & P. 397; 6 
East, 604,n.] But = y. Foot seems to be the only case 
that supports his positicn, that unripe wheat or corn may be ta- 
ken in execut! an ay the same editor states that nothing can be 
taken in execution which cannot be sold. This pesition, says the 
learned commentator, isne doubt law. But it is unnecessary to 
consider how this matter stands et common law. The first sec- 
tion of the act of is] » * To - ‘event sherills and other officers 
from levying executions in certain cascs, enacts, that «It shall 
not be lawful jor any sherifior other officer, to levy a writ of 
fier: fac ias or other execution on the planted crop of a debtor, 
or person against whom an execution may issue, until the crop 
is gathered.” [Aik. Dig. 167.] Now here is an express inhi- 
bition to levy an execution on a crop while it remains on, or in 
the ground, and until it is severed from the soil to which it owes 
its growth. In respect to property thus situated, will the lien of 
an exccution attach eo instanti upon its being placed in the hands 
of an officer? Ifso, the act cited, will only have the effect of 
keeping the right to levy it in abeyance until the crop is gathered. 
The lien of an execution does, not only operate so as to prevent 
the debtor from disposing of the property on which it attaches, 
but gives to the creditor the right to have it sold to satisfy his 
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judgment. The lien and the right to levy are intimately con- 
nected, and if the latter be taken away, or suspended, the eficct, 
at common law, is the destruction of the former. This principle 
is fully established by Mansony and Hiurtell v. The President, &e. 
of the Bank of the United States, and its assignees, and the cita- 
tions contained in the opinion of the court in that case, as also in 
my opinion in Wood v. Gary, et al., both decided at the last term. 
That it was competent for the legislature to have.made it unlaw- 
ful to levy an execution on particular property, until its condition 
was changed, and still to give it a continuing lien, cannot be 
doubted ; but there is nothing in the act in question to indicate 
that such is its intention. Ifthe object was merely to suspend 
the sale, until thecrop was gathered, it would have been very easy 
to have said so in explicit terms, but declaring as the statute does, 
in totidem verbis, that the execution shall not be levied, the legis- 
lature must be supposed to have meant what they have express- 
ed. The act was induced by the doubts which existed as to 
what was the common law, and was intended to remove those 
doubts by declaring what should be the law in future. It does 
not create a lien or authorize a levy in a case in which the law, 
as it then existed, was silent. The idea that the lien attached up- 
on the planted crop as soon as the execution was delivered to the 
sheriff, though the right to levy it was postponed until a sever- 
ance took place, is attempted to be deduced from the last words 
of the section cited, viz: “until the crop is gathered.” These 
words cannot, upon any just principles of construction be regard- 
ed so potent as to give to an execution a ‘retrospective effect. 
They do not refer to the lien, if they did they would postpone it 
until the crop was gathered ; but it is the levy they relate to and 
postpone until that event takes place. 

The right to levy an execution on a planted crop, then, being 
expressly taken away by the statute, the lien which is connected 
with and consequent upon that right, never attaches until sever- 
ance. This being the case, the right of the defendant in execu- 
tion to make the contract which he did, is unquestionable, and the 
title of the claimants, coupled as it was with the possession, was 
paramount to any lien which the execution could exert. 

The circuit judge may have mistaken the law in supposing that 
the contract was a sale, but if he did, an error in that respect was 
very immaterial. for whether a sale or mortgage, as we have 
94 
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seen, under the facts of the case, the defendant in execution has 
no interest that could be seised and sold under execution. There 
is no assumption of any material fact in the charge ; but the pos- 
session of the claimant, the time when acquired, the gathering of 
the crop, &c., are all referred to the determination of the jury ; 
who are instructed, if they find them according to the evidence 
adduced, that no lien ever attached in favor of the plaintiff. The 
bona fides of the contract was conceded, so that no charge was 
necessary on that point, and it could not with propriety enter in- 
to the inquiry of the jury. 

It results from what has been said, that the judgment of the 
circuit court is affirmed. 


DISSENTING OPINION. 

ORMOND, J.—The statute which presents the question be- 
fore the court is, that «it shall not be lawful for any sheriff or 
other officer to levy a writ of fieet facias or other execution, on 
the planted crop of a debtor, or person against whom an execu- 
tion may issue, until the crop is gathered.” [Clay’s Dig. 210, § 
46. 

i ehall not enter upon the enquiry, whether, at common law, an 
execution could be levied upon a growing crop, though I appre- 
hend, it would not be difficult to maintain the affirmative of the 
proposition. It is sufficient for my purpose, that the statute sup- 
poses such to have been the law, as it doubtless was the practice. 

This act must be considered in connection with the other acts 
upon the same subject. The policy of the State, as indicated by 
these statutes, is undeniably that all the property of a debtor, real 
and personal, to which he has a legal title, shall be subject to sale 
by execution, and it appears to me that it would be difficult to as- 
sign areason for the exemption of this species of property from 
the claims of judgment creditors, and for giving to the defendant 
in execution the right to dispose of it. It appears to me, with all 
deference, that the argument that because the sheriff was prohi- 
bited from levying on a «planted crop,” that therefore the exe- 
cution had lost its /ien, and the debtor had the right to sell it, is a 
non sequitur. The mischief which the statute designed to re- 
medy was, the sacrifice which would be necessarily made by the 
sale of an immature crop: the statute enables the debtor to re- 
tain it until it matures, and by severing it from the soil to put it 
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in a condition to bring its value—the Jien in the mean time con- 
tinuing in the plaintiff in execution. 

If further confirmation of the correctness of this view were ne- 
cessary, it will be found, I think, in the language employed by the 
legislature. The sheriff is forbidden to levy ona “planted crop” 
until the crop is gathered. Now, if the view taken by the ma- 
jority of the court, is correct, the right secured to the plaintiff in 
execution, of levying on the crop after it is gathered, may be 
frustrated, as it was in this case, by a sale by the defendant in ex- 
ecution, whilst the crop is in an immature state. The construc- 
tion which has been put upon the statute, involves the singular 
anomaly, that the legislature, for the protection of the debtor, has 
forbidden the plaintiff in execution to sell the property of his debt- 
or, because it is not in a condition to bring its value, and yet per- 
mits the debtor, voluntarily, by a sale, to submit to the same sa- 
crifice, for his own benefit. It is, in effect, a gift to the defendant 
in execution, of the growing crop, provided he does not gather it 
himself, but disposes of it in its then condition. This, I feel a 
thorough conviction, was not the intention of the legislature ;_ but 
that it was to secure him from loss, by prohibiting a levy and 
sale of the crop, until it was gathered, when the temporary sus- 
pension of the right to sell, ceased. 


THE STATE v. GIVENS. 


i. Where writings are not so ancient that they cannot be proved by living witness- 
es, it is not allowable to prove the hand-writing of a party, by a mere compari- 
son of the disputed paper with a writing admitted, or proved to be genuine. But 
when in the course of the trial, such evidence is admitted at the instance of the 
State, the error may be cured, by the court iustructing the jury that the evi- 
dence was illegal, and should not be regarded by them. 

2. A paper which is copied into an indictment for forgery, but touching which 

there is no allegation, and which can have no influence in determining, whether 

the defendant is guilty in respect to the forgery charged, is irrelevant to the is- 
sue, and cannot, upon proof that the defendant admitted its genuineness, be laid 
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before the jury, that by a comparison with it of the note alleged to be forged, 
they may say, whether they were both written by the same hand. 

3. Where no evidence is adduced to show that the defendant is guilty of the for- 
gery of a note, as charged, it is not allowable for the jury to compare the note 
with a paper admitted to be written by the defendant, and if satisfied of the 
sameneness of the hand.wriling, to convict him of the offence. 


— 


. A paper affirming that certain persons are solvent, and able to pay a note to 
which their names appearas makers, is a written expression of opinion, and not 
sucha writing as may be the subject of a forgery, under act of 1836, defining 
the punishment of that offence. 

. Ifthe intention to defraud is manifest, forgery may be committed by using a 


SY 


fictitious as well as a real name. 


— 
=> 


. There can be no conviction upon a count charging an intent to defraud a per- 
son or corporation which has no existence; for non-cntities have no rights to 
be prejudiced by such an act. 


=! 


. Where the charge is the false making of a note, &c., but the count also sets out 
a written recommendation of the solvency of its makers, without any allegation 
in respect thereto, the defendant may be found guilty by proof of the forgery of 
the note, althouch no evidence is adduced as tothe recommendation. 

&. Where the accused is guilty on some one or more, but not all the counts in the 

indictment, the jury should thus limit their verdict, according to the facts of 

the case ; and the court should so instruct the jury when called on by the de- 
fendant. 


The defendant was indicted in the circuit court of Benton, for 
forgery. The first count charges, that he « feloniously did false- 
ly make, forge and counterfeit, and did cause and procure to be 
falsely made, forged and counterfeited, and did willingly aid and 
assist in the false making, forging and counterfeiting, a certain 
promissory note, which said false, forged and counterfeited pro- 
missory note is as follows, that is to say—~ $1000. Benton coun- 
ty, Ist May, 1841. Ten months after date, we promise to pay 
to the cashier of the Branch of the Bank of the State of Alabama, 
at Montgomery, or order, one thousand dollars, for value receiv- 
ed, negotiable and payable at said bank. 

« Joun Now es. 
« Tuomas B. Camsett, 
« Credit Thomas Durden, Agent. « Wits G. CiarK.” 

« Gent.—The above note drawn by John Nowles, and others, 
is perfectly good. Mr. Nowles is good for twice the amount 
himself, all or either of the rest is good. 

« Srepuen Ketty, 
* Tno’s A. Waker.” 
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« With intention to defraud one John Nowles, one Tho’s B. Cam- 
bell, and one Willis G. Clark, contrary to the statute, &c.” 

The second count charges, that the defendant « feloniously did 
alter and publish as true, a certain other false, forged and coun- 
terfeited promissory note,” of the tenor of that set out in the first 
count—* With intention to defraud the Branch of the Bank of the 
State of Alabama, at Montgomery, a public corporation, he the 
said Edward L. Givens, atthetime he so altered and published the 
said last mentioned false, fictitious, forged and counterfeited pro- 
missory note as aforesaid, then and there well knowing the same 
to be false, fictitious, forged and counterfeited, contrary to law,” 
&e. 

In the third count, the defendant is charged with having in his 
possession a certain other promissory note of the same tenor as 
that set out in the first count; that he « feloniously did falsely 
make, forge and counterfeit, and did cause and procure to be 
falsely made, forged and counterfeited, and did willingly aid and 
assist in the false making, forging and counterfeiting on, and to 
the last mentioned promissory note a recommendation of the ma- 
kers of the said last mentioned promissory note; which said 
false, forged and counterfeited recommendation is as follows:” 
(and is of the tenor of the writing which follows the promissory 
note in the first count.) “ With intention to defraud the said 
Stephen Kelly and the said Thomas A. Walker, contrary to 
law,” &c. 

The fourth count charges the defendant with having in his pos- 
session and custody a certain other promissory note of the tenor 
of that set out in the first count, on and to which was written a 
false, forged and counterfeited recommendation of the tenor of 
that copied into the preceding counts. The defendant well know- 
ing the premises, afterwards, to-wit, &c., “feloniously did utter 
and publish as true, the said false, forged and counterfeited re- 
commendation of the said last mentioned promissory note, with 
intention to defraud the said Stephen Kelly and the said Thomas 
A. Walker: he the said Edward L. Givens, at the time he so al- 
tered and published the said false, forged and counterfeited re- 
commendation of the makers of the said last mentioned promis- 
sory note, then and there well knowing the said recommendation 
of the makers of the said last mentioned promissory note to be 
faise, fyrged and counterfeited, contrary to law,” &c. 
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On the application of the defendant, the venue was changed 
to Cherokee, and by a jury of that county the defendant was 
tried on the plea of “ not guilty,” convicted, and received the sen- 
tence of the law. 

On the trial three witnesses were examined for the State. 1. 
Stephen Kelly, who stated that he did not sign his name to the 
recommendation of the note set out in the indictment, and that it 
was not signed with his consent; the defendant in 1841, came by 
witnesses house, said some of his friends wanted accommodations 
from the bank, the members of the legislature from Benton were 
not at home, and his friends could not await their return ; the de- 
fendant asked witness to suffer him to use his name, and the wit- 
ness authorized him by power of attorney to sign his name to 
recommendations “ to such good bills of exchange or notes” as he 
thought proper. Witness knows no such men in Benton county 
as those whose names are subscribed to the note in question. 
The conversation between defendant and witness was in Benton 
county, and there the power of attorney was made. Witness 
was not very conversant with Thomas A. Walker’s hand-writ- 
ing, but would not suppose his name to the recommendation to 
have been written by him. The power of attorney was shown 
to the witness, and he identified it as the one to which he refer- 
ed. 

2. John D. Hoke understood defendant at one time to deny 
that he had a power .of attorney from Kelly, to recommend pa- 
per. On comparing the recommendation and Kelly’s name there- 
to with the signatures to the note, witness could not say whether 
they were written by the same person, but thought there was 
a resemblance between the name of Nowles as subscribed to 
the note and written in the recommendation. The letter G, sub- 
scribed to the note had a resemblance to the hand-writing to the 
recommendation ; the name of Thomas A. Walker is in a differ- 
ent hand-writing, but it was witnesses opinion, that the name of 
Nowles in the note and recommendation were written by the 
same person. Witness knew no such men in Benton county as 
those whose names were signed to the note; could not say whe- 
ther the power of attorney, note and recommendation were writ- 
ten by the same hand; his knowledge of the note was derived 
solely from what appeared on its face; that he had known de- 
fendant for several years, and had never heard of any impytation 
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against his character, until he was charged with the offence for 
which he was on trial. 

3. Thomas A. Walker states that his name to the recommen- 
dation, is forged, and he knows no such men as those whose 
names are signed to the note in question. Witness had heard of 
the bank frauds in which his name had been used, and in making 
his third trip to Montgomery, to inquire into them, he met with 
the defendant, who ina conversation told him that he had a pow- 
er of attorney from Stephen Kelly, one of the representatives 
from Benton to recommend bills and notes; that under this au- 
thority he had recommended Keith’s note and two or three others. 
In answer to an inquiry, the defendant said, he had never recom- 
mended any note where witnesses name appeared to the recom- 
mendation. One of the directors of the bank came to Jackson- 
ville, shortly after witnesses return from Montgomery, bringing 
with him the notes supposed to be forged. The note set out in 
the indictment was then shewn to the defendant, who was asked 
ifhe signed Kelly’s name to the recommendation and wrote the 
same, and he answered affirmatively, but said he did not sign 
witnesses name, nor know who did. Upon being inquired of, 
defendant said he knew no men of the names of the makers of the 
note, residing in Benton county; he was then asked why he re- 
commended the paper if he did not know the makers, to which 
he said he presumed the person who brought him the note, told 
him the makers were good, but he had forgotten who brought 
him the note, or to whom he delivered it, after he recommended 
it. Defendant said to witness, that he had denied having the 
power of attorney from Kelly, because Kelly was at the time a 
candidate for the legislature, and he did not wish to injure him 
in hiselection. Witness further stated, that from comparing the 
names of the makers of the note with the name of Nowles in the 
body of the recommendation, and the general formation of the 
letters, both in the names and words of recommendation, and 
also the word G, the initial of the middle name of Clark, and the 
word G, at the commencement of the recommendation, it is the 
opinion of the witness that the same person wrote the recommen- 
dation and the fictitious names to the note. This was all the evi- 
dence adduced at the trial. 

The circuit court has referred, for our decision, the following 
questions of law, as novel and difficult. 1. Was the testimony 
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of the witnesses relating to the comparison of hand-writing found- 
ed upon such comparison,-admissible evidence? 2. After hav- 
ing received such evidence in despite of the defendant’s objection, 
and after the examination of witnesses, and arguments of counsel 
had closed, was it competent for the court to repair the error by 
instructing the jury that such evidence was illegal and should be 
disregarded by them? 3. Is it competent for the jury, by a com- 
parison of hand-writing to conclude that a party charged with 
the crime of forgery is guilty of that offence? 4. Ifa person 
have a power of attorney authorising him to recommend “such 
good bills of exchange or notes” as he thought proper, toa bank 
for discount, is he guilty of forgery if he sign the name of his prin- 


cipal to the recommendation of a note signed with the names of 


fictitious persons, or of real personsnot good forthe amount, with the 
intention todefraud the bank or any other person! 5. Should the cir- 
cuit judge inthe present case haveinstructed the jury,that although 
they might believe all the evidence, yet they should not find the 
defendant guilty? 6. Ii the note was forged, and the ostensible 
makers were fictitious persons, under an allegation that the forgery 
Was committed with intent to defraud them, could the defendant 
be found guilty on the first count?) 7. Was the writing of the re- 
commendation and subscribing Kelly’s name thereto, with inten- 
tion to defraud, under the laws of this State, a forgery! 8. Should 
the judge, on motion of the defendant, have instructed the jury, 
that if they found the defendant guilty, they should express by 
their verdict on which count they found against him? 9. To 
authorise the conviction of the defendant on the first count, is it 
necessary that it should appear that he forged the names of the 
nominal makers of the note, and also the names subscribed to the 
recommendation? 10. To convict the defendant under the third 
count, was it necessary for the State to prove that the defendant 
forged the name of Thomas A. Walker? 11. In order to sustain 
the third count, was it incumbent on the State to prove that the 
defendant forged the recommendation with intent to defraud 
Stephen Kelly and Thomas A. Walker? 12. Is the indictment 
defective, in charging no offence, in charging more offences than 
one, in joining a misdemeanor and a felony, or in joining an of- 
fence punishable by statute, with one which is indictable at com- 
mon law? All these questions are raised, either upon an objec- 
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tion to the adm‘ssion of ev:dence, to a prayer for instract ons to 
the jury, to charges ¢:vcn, or to a mot.en in arrest of judgment. 

The Arrorney Genenat, forthe State. The ncte wes dated 
in Benton county, andth’s in the abs-nee of all proof cn the sub- 
ject, is sat.stactory ev.dence to show, that -t was made there: and 
if the jury should find that it ‘s a forgory, the legil Intcndincnt 's, 
that it was there forged. 

The indictment is good, though it alleges an intent to defraud 
persons who had no real ex'stence. If the deftndant s gned Kel- 
ly’s name with an intention to defraud, he is guilty of forgery, 
and his power of attorney will not shield him trom pun‘shment. 
The confessions of the defendant were clearly adin’ss.ble, and en- 
tirely satisfactory to show his guilt. Ifit was an error to allow 
the similarity of hand-writing to be shown by comopuir'son, it was 

~ S < ‘ 
cured by iniorm:ng the jury that saca ev.dons2 savall b2 dsre- 
garded. 


of 


E. W. Peck and S. F. Ricz, for the dofendant. It was not 
allowable to prove the note and recommen taton ty hive been 

made by the same hind, merely by the ep aon of w_tn+ss2s 
formed alone from a compar.son. {2. Russel on Cr.mos, p. 6 sec. 
2 & note (2) Id. 333, note (u.)] It has been somet.mes sad that 
the jury may compare Fai he wr.tnzs W.th papors adi tted to 
be genuine. [2 Kussell on Crimes, 683, note (2); Grecnl. Ev, 
616; 2 Ala. Rep. N.S. 703.) In South Caro!.na and N. Hamp- 
shire, it is held, that compar.son by the jary may be mid2 to ad 
doubtful proof, but is not ev.denc2 per sz. [2 Me''. Rep. 518; 8 
N. Hamp. Rep. 47.] In Virg‘nia, it has been dee:ded that the 
jury cannot compare a genu-ne w.th a doubtful paper .n any cas2. 
[1 Leigh’s Rep. 216; 6 Rand. Rep. 316.] Bat if the jary could 
have been allowed to compare the wr.t.ngs, the court erred .n ad- 
mitting the evidence founded on compar.son, and that error was 
not repaired by informing the jury that such ev.denc: was illegal. 

The instrument alleged to be fi yrged should bo set out in w ids 
and figures, that it may be seen whether it b2 what ‘t is supposed. 
[2 Russell on Crim. 359.] The recommendit.on of the note is 
not such a writing; as could, under our statute be the subject of 
forgery. [Aik. Dig. ye 616; 1 Porter’s Kep. 33; 2 Johus. Cases, 
342; 2 Russell on Cr. 292, note.] Nor will the making of a paper, 
95 
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in the name of fictitious persons, constitute that offence. [East’s 
P. C. ch. 19, sec. 46, page 957; st. Geo. 11, ch. 25.] 

The note and recommendation are to be considered as distinct 
instruments, and there is no proof that the note was forged, but 
the confessions of the defendant, and these are inadmissible to es- 
tablish such a conclusion. [15 Wend. Rep. 147; 16 Id. 53.] 

There is no evidence, that the forgery was committed in Ben- 
ton county, or at any place. Besides, to authorise a conviction 
of the defendant, the proof should have shewn that the note and 
recommendation were both forged; otherwise the allegata and 
probata will not correspond. The charge as to “uttering and 
publishing” is insufficient. [2 Peters’ Dig. 345,§ 14.] The jury 
should have been directed to apply the evidence to the different 
counts, and if defendant was not guilty upon all, should have ex- 
pressed, by their verdict, the extent of his guilt. They also cited 
3 Mason’s Rep. 464; 3 T. Rep. 104, 6. 


COLLIER, C. J.—It is laid down generally, as a rule, in the 
law of evidence, that it is not allowable to prove the hand-writ- 
ing of a party by a mere comparison of the disputed paper, with 
a writing admitted or proved to be genuine. A witness required 
to testify upon the subject, must possess a previous knowledge, 
acquired by having seen the party write, or in some other legal 
manner. This rule has been relaxed where the writings are so 
ancient that they cannot be proved by living witnesses, and yet 
are not of such antiquity as to prove themselves. [See Greenl. 
on Ev. 611 to 616; 2 Starkie on Ev. 375, 6th Am. ed.;1 Phil. 
Ev. 4 Am. ed. 490; 3 Phil. Ev. C. & H’s netes, 1326 to 1331.] 

In the case before us, the witnesses did not testify from any 
knowledge they had of the defendant’s hand-writing, that the note 
alleged to have been forged, was written in whole, or in part, by 
him. But comparing the note with the recommendation, which 
with the exception of the name of Walker, was admitted to have 
been written by the defendant; they are of opinion, either that 
the signatures to the note were written by the same hand, or 
bear a similitude to it. This evidence, according to the rule stat- 
ed, was the result of a mere comparison, without having an ex- 
emplar in the mind, derived from previous knowledge, to which, 
as a test, they could refer the note; and was consequently impro- 
perly admitted. 
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But the error in the admission of this evidence, we think was 
cured by instructing the jury, that it was illegal and should be 
disregarded by them. We have repeatedly held, that a party in 
a civil cause may withdraw from the jury evidence he has adduc- 
ed, and thus deprive his adversary of the benefit of an exception; 
and why the same indulgence should not be extended in a crim- 
inal cause, we are unable to discover. The withdrawal of im- 
proper testimony, is not to be regarded as the privilege of the par- 
ty merely; itis not only a right but the duty of the court, upon 
becoming convinced, pending the trial, that it has sanctioned the 
admission of illegal evidence, so to inform the jury, and direct 
them to discard it. A defendant can never be prejudiced by such 
a course, as it is calculated to expedite justice, and if perchance, 
the improper evidence has exerted an undue influence on the 
minds of the jury, the court should accord to the defendant ano- 
ther trial. 

Whether it is competent for the jury to assist their judgment 
by a comparison of writings, is a question about which the au- 
thorities do, by no means agree. One class maintains that the 
jury cannot determine whether a writing be genuine or false, 
merely by comparing it with another; a second, that they may 
compare writings for the purpose of settling a question of doubt 
where the evidence of the witnesses is contradictory; a third, 
that they may compare two papers, when properly in evidence, 
and from such comparison form an opinion of the hand-writing; 
and some of the American cases determine that any papers are 
admissible, whether relevant to the issue or not, for the purpose 
of comparison. 

In Myers v. Toscan, [3 N. Hamp. Rep. 47,] the court say it 
cannot be left to the jury to determine whether a signature is 
genuine or not, by merely comparing it with other signatures 
proved to be genuine. But when witnesses, acquainted with the 
hand-writing have been called and examined, other signatures 
proved to be genuine, may be submitted to the jury to corrobate 
or weaken the testimony of such witnesses. Soin Rowt’s adm’x 
v. Kile’s adm’r. [1 Leigh’s Rep. 216,] it was determined, that 
proved specimens of a party’s hand-writing could not be laid be- 
fore the jury, that’ they might judge by a comparison thereof 
whether the disputed writing be genuine. [See also Boman v. 
Plunkett, 3 McC. Rep. 518.] 
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Mr. Greenleaf, in h’s work on evidence says, that a compari- 
son may be made by the jury where other writings admitted to 
be genune, are alrcazy in the case. The reason ass'gned for 
ths .s, th:tas the jury are eut.tled to look at such writ.ngs for 
one purpose, .t .s better to perm:t them under the advice and di- 

ect.on of the court to exam ne them for all parposes, than to em- 
barrass them w.th imoract.cable d.stinct.ons. to the peril of the 
caus2, [p. 613] But the learned author says, that documents 
irrelevant to the issucs on the record, cannot, according to the 
modcrn Eng! sh dec s.cns, be received in evidence to enable the 
jary to inst.tate a compar.son of hands. «For this,” says he, 
twy reasons have becn assigned. namely: first, the danger of 
fraud in the selection of the wr.tings offered as specimens for the 
eccas.cn; and sccond/y, that if adm.tted, the genu:neness of these 
spec.mens may be contested, and others successively introduced, 
to the in -nte nnit:pl.cation of collatzral issucs and the subver- 
s.on cf jast.co. To wh.ch may be added the danger of surprise 
upon the other party, who may not know what documents are 
to be produced, and therefore may not be prepared to meet the 
inferenecs drawn from them.” [Iid. 615.] The American cases 
on ths pont are by no means uniform, as we have already 
sccn. In New York. Virgnia end North Carol:na, the English 
rale has becn adopicd; wa.le n Massaichusett . M-ine ard Con- 
nect cut, .t seems that any pipers whether relevant to the issue 
or not, are adm.tted for the purpose of comparison of the hand- 
wring. [[d. 616, note 1, and cases there c.ted; Russell on Cr. 
3d Am. ed. 727, note 2.] In the Farmers’ Bank of Lancaster v. 
Wh teh ll [10 Scrg. & KR. Rep, 110,] it was decided, that other 
ev.dene2 be.ng adduced to the po:nt, writ.ngs adm.tted to be gen- 
u.ne wl! be allowed to goto the jury in a civ] case. for the pur- 
pos2 of enabl ag them to determ.ne by a compar.son of hands, 
whether the paper .n quest.on, was wr.tten by the party who is 
sought to b2 charged w.th it. [See also McCorkle v. Binns, 5 
Bun. Rep. 349.) And in the lter case of Callan v. Gaylord, 
[3 Watt's Rep. #21.] the court say, that in th-s respect, there is 
no d.st net.on between c.v.! and er.m.nal cases. See further, [3 
Ph]. Ev. 1525 to 1831,C. & H’s notes |] where the law touching 
compar.son of hand wr.t:ng, is largely cons.dered with reference 
to the Engl.sh and American decisions. 

Bat there is also a dec:s:on of this court, which is pertinent to 
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the question. In Little, adm’r, &c. v. Beazley, [2 Ala. Rep. N.S. 
703,] it was said that «comparision of hand-writing, by submit- 
ting different writings having no connection with the matter in 
issue, is not permitted by law.” In the first and second counts 
of the indictment the defendant is charged with the forgery of a 
promissory note, which is set out literally; the recommendation 
is copied into the indictment, but there is no allegation in regard 
to it. Under these counts the recommendation -would not be 
admissible, because it could have no influence in determining 
whether the defendant was guilty of the offence charged; and ac- 
cording to the case cited, being irrelevant to the issue on these 
counts, it could not upon proof, that the defendant admitted its 
genuineness, be laid before the jury, that by a comparison of 
the note with it, they might say whether they were both written 
by the same hand. 

The question submitted under the third and fourth counts was, 
whether the defendant falsely made, &c., the recommendation of 
the note. To make out this issue, the recommendation, if in ex- 
istence and within the reach of the prosecutor, was indispensable 
evidence. Under these counts it may be regarded as having 
been properly before the jury. The inquiry then arises, whether 
under such circumstances, the forgery of the note could be prov- 
ed by comparing it with the recommendation. Whether a com- 
parison by the jury is not permissible, where evidence, other than 
the genuine and disputed paper has been adduced, we need not 
consider; for in the present case, no direct proof of the forgery 
of the note was laid before the jury, but they were directed to 
determine that question by comparing the note with the recom- 
mendation. The law on this point, we have seen, is greatly em- 
barrassed by contradictory decisions, and we will not undertake 
to lay down with exactness, what is believed to be the true rule 

~on the subject; but we think that mere comparison of papers by 
a jury, is not allowable in the absence of all other proof, for the 
purpose of determining whether that, about which there is a con- 
troversy, is true or false. Where there is other evidence, and 
the jury are in doubt, it is perhaps proper, that they should, for the 
purpose of satisfying their minds, refer to writings which have 
been offered as proof inthe cause. But whether or not it be cor- 
rect to do so, in the nature of things it would seem impracticable 
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to prevent it, as the jury are not bound to disclose the grounds 
on which they attained a conclusion. 

No evidence having been given independently of the writings, 
tending to show that the note was forged by the defendant, it 
follows that the instructions of the court to the jury, that this ques- 
tion might be determined by a mere comparison of hand-writ- 
ing, was incorrect. 

The sixth section of the act of 1836, enacts « that if any person, 
or persons, shal] falsify, make, alter, forge or counterfeit, or 
cause or procurce to be falsely made, altered, forged or counter- 
fieted, or shall aid or assist in the false making, altering, forging 
or counterfeiting any letters patent, gift, grant, covenant, bond, 
writing obligatory, note of any bank of any of the United States, 
or of any bank established by law, in any one of the said States, 
or branch of any territory of the United States, or any bill or 
order, or acceptance of such bill or order, cotton receipt, receipt 
for the payment of money or other articles of value, promis- 
sory note, bill of exchange or accceptance thereof, will, indenture 
or deed, or any instrument of writing whatever, to secure 
the payment or delivery of money, or other article of value, or in 
discharge of any debt or demand, with intention to defraud any 
person or persons, or any corporation, or body politic, or shall 
either put off or offer, or cause to be offered in payment, ex- 
change, pledge, or for sale, any such false, forged altered or coun- 
terfeited bond, writing obligatory. note of any one of the United 
States, or of any bank established by law in any one of the said 
States, or bank of any territory in the United States, or any bill or 
order, or acceptance of such bill or order, cotton receipt, or re- 
ceipt for the payment of money, or any article of value, promisso- 
ry note, bill of exchange, or acceptance thereof, will, indenture or 
deed, or any instrument of writing, or obligation whatever, to 
secure the payment or delivery of money, or any other article of 
value, in dicharge of any debt or demand, with intention to de- 
frand any person or persons, corporation or body politic, know- 
ing the same to be false, altered, forged or counterfeited, and shall 
be thereof convicted, &c.” The paper which the defendant is 
charged in the third and fourth counts with having falsely made, 
is nothing more than an affirmation that the makers of the note 
to which it refers were able to pay it. Itis a written expression 
of opinion, and cannot according to the rules of construction be 
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embraced by the statute cited. This point is too plain to re- 
quire argument; it is clearly shown by a comparison of the re- 
commendation with the terms employed by the legislature. 

Forgery, at common law, has been defined to be « the fraudu- 
lent making or alteration of a writing to the prejudice of another 
man’s rights” or “a false making, a making malo animo,of any writ- 
ten instrument, for the purpose of fraud and deceit.” [2 Russ. on 
Cr. 3d Am. ed. 317.] There are also many cheats and frauds 
which are punishable at common law; whether the procuring of 
money upon the note by means of a false and fraudulent affirma- 
tion in respect to it, constitutes either of these offences, is a ques- 
tion not necessary to be now determined. 

Lord Coke once said, «that forgery is properly taken when 
the act is done in the name of another person.” But eleven of the 
English Judges were clearly of opinion in 1754, that the use of 
a fictitious name was within the letter and meaning of the statute 
of 2 Geo. II ch. 25, which, in describing the offence of forgery, 
speaks only of a false deed, &c., and does not say that it must 
be made in the name of any person, or of another. [2 East’s 
Crown L. 957; see also 1 Leach, C. L. 97, 206; 2 Russell on Cr. 
$28,9.] And in Rex v. Marshall, [1 Eng. Cr. cases, 74,] it was 
held, that where one professing to indorse a bill in his own name, 
indorsed a fictitious name, and thus negotiated it with an inten- 
tion to defraud the indorsee, he was guilty of forgery. Our sta- 
tute does not require that the false and fraudulent writing should 
be made in the name of a person having a real existence, and 
the construction placed upon the English act, applies with all 
force to a case arising here; and consequently if the intention to 
defraud is manifest, it is immaterial whether the names employ- 
ed indicate rea] persons or not. 

Our statute, it will have been observed, requires, that the for- 
gery shall be committed with intention to defraud some person, 
corporation or body politic. A mere name is not a person, and 
it isa solecism to say that one can intend to cheat or injure a 
nonentity. This proposition seems to us to be axiomatic. The 
books which treat on forgery all concur that it is an indispensa- 
ble constituent of the offence that it should have been committed 
to the prejudice of another’s right. Such purpose or intent to de- 
fraud, must be stated in the indictment, and pointed at the par- 
ticular person or persons, against whom it is meditated. [2 Rus- 
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sell on Cr. 353, 367.] If then, the ostensible makers of the note 
were mere imaginary persons, there could be no intent to defraud 
them, and it will follow that the first count does not charge the 
offence in a legal manner, and the defendant could not be con- 
victed under it. 

Ifthe second count be good (and its sufficiency has not been 
questioned,) the defendant might be found guilty by proof of its al- 
legations in respect to the note, without any evidence relating to 
the recommendation. There is no charge whatever, founded 
upon the recommendation, and though it is set out in the count 
it wili not be treated as an essential part of it, but rather as some- 
thing superfluous from which no legal consequences follow. 

If the defendant was guilty upon either one or more of the 
counts, but the proof did not warrant his conviction upon the 
others, the jury could not with propriety find a verdict against 
him generally; but they should particularise by their finding, 
which of the counts were established by proof. The instruction 
prayed by the defendant’s counsel on this point was, thus to di- 
rect the jury to perform their duty, and should have been given. 

The record presents some one or more points on which our 
opinion is asked, but the questions answered, we think will lead 
to a correct determination of the cause, so far as the law is con- 
cerncd. We have no desire to extend our opinion beyond what 
is strictly necessary, in this important, and in some of its facts, 
most extraordinary case. 

The consequence of what we have said, is, that the judgment 
of the circuit court is reversed, and the cause remanded, that the 
defendant may be proceeded against according to law; and in the 
meantime, he is ordered to remain in legal custody, unless he 
shall be regularly discharged. 
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BASS & CARTER v. GILLILAND'S uems. 


1. The vendor of land executed a bond, reciting that he had sold to the obligee 
“* half of the south of section 17, &c. :” Held, that as according to our surveys 
there was no such sub-division, the land sold must have been the “half of the 
south half of section 17, &c.,” andsuch was but a reasonable construction of 
the terms used; especially when considered in reference to the principle that 
authorises a bond to be construed mest strongly against the obligor. Butif the 
contract could not be carried into effect by reason of the ambiguity, the bond 
might be reformed on proof of fraud, mistake, or want of skill in expressing the 
intention of the parties. 

2. Where the vendor of land prevents the vendce from pzying the purchase mo. 
ney, according to the terms of his contract, when the latter is ready and offers 
to pay, he cannot insist upon its non-payment asa 1easen why ke should not be 
compelled to execute his contract. 

3. Although the condition of a title tond, provides, that if the vencce shall pay his 


notes when the same becomes due, the bond shall continue in full force; if not, 





then the bond is to be handed over to the vencor end the notes given back to the 
vendee, it may be questionable whether the vendce con put en cnd to his con- 
tract by failingtopay. But, if when the day of payment arrives, the vendee 
announces his readiness, and the vendor assents to a delay, the latter cannot re- 
fuse to execute the contract upon the ground that the right of rescission was 
mutual, where it appears that the vendce has been all the time both ready and 
willing to comply with his undertaking. 

4, Where a vendor who has undertaken to convey one-half ofa tract of land, 
states in answer to a bill for a specific performance, that he has conveyedtoa 
third person, about two-thirds of it in quantity and one-half in value; if the ven- 
dee elects to take the remaining third, a decree directing a title to yest in him for 
that quantity, being the lands unsold by the vendor, would be regular. 

5. Where the vendee of land files his bill for a specific performance of the vendor's 
contract, upon an allegation of an actual tender of the purchase money on the 
day when it became due, an avowal of his continued readiness to pay, and an 
offer to bring the money into court ; if the tender be proved, and there be no evi- 
dence to show that the vendee has not retained the money, he should not be 
charged with interest. And in such a case, an offer to bring the money into 
court, as the chancellor may direct, is sufficient to authorise chancery to enter. 
tain the bill, and administer justice between the parties. 


° @ ‘ a 
Wair of Error to the Court of Chancery sitting at Montgom- 
ery. 
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This was a suit commenced by the ancestor of the defendants, 
in Talladega, and transferred from the chancery court of that 
county, because the presiding chancellor had been interested as 
counsel in the cause. The object of the bill was to injoin a suit 
brought by Bass for the recovery of the possession of the land 
in question, and to enforce the specific performance of a contract 
to convey the title to the complainant. The contract of Bass is 
evidenced by his bond, in the sum of one thousand dollars, dated 
the 18th April, 1834, conditioned as follows: « The condition of 
the above obligation is such, that the said John Bass has sold 
unto John Gilliland, half of the south of section 17, township 18, 
range 6, which is to be divided equally between them, by two dis- 
interested men, for which he is to pay said John Bass five hun- 
dred dollars by the first of October, 1834, for which payment 
said Bass doth bind himself to make a lawful title so soon there- 
after as the patent shall be obtained from government. Now, if 
the said Gilliland shall weil and truly make payment when the 
same becomes due, this obligation shall remain in full force and 
virtue, if not, then the bond to be handed over to said Bass, and 
notes given back to Gilliland.” The bill affirms that the purchase 
money was duly tendered and refused, &c. 

As to Carter it is alleged that he had purchased from Bass 
two hundred and twelve acres of the half section of land, with a 
full knowledge of the contract between Bass and the complainant. 

Bass in his answer, admits the contract as stated between the 
complainant and himself, denies that a legal tender was made of 
the purchase money according to the terms of the complainant’s 
contract with him, &c.; insists that the same is at an end, and that 
he cannot be compelled to convey the land according to the con- 
dition of his bond. He admits the sale of a part of the half sec- 
tion of land to Carter, but avers that the part retained by him is 
of equal value with that sold. 

Carter admits the purchase of two hundred and twelve acres, 
part of the half section; that he purchased with a knowledge of 
the contract which had been entered into between Bass and the 
complainant, but the former told him that the latter had forfeited 
it: Further, Bass always tolé him that he intended Gilliland 
should have the land on his side the branch, and that he (Carter) 
should have the part that lay on the side of the branch on which 
he resided, 
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Many witnesses were examined at the instance of the com- 
plainants, and several depositions were taken for the defendants. 
The only question arising upon the evidence, is whether Gilliland, 
the purchaser, tendered the money to Bass on the day it became 
due, or was excused, or prevented by him from making the legal 
tender. This question is sufficiently discussed in the opinion of 
the court, so as to render a recital of the proofs wholly unneces- 
sary. 

The chancellor was of opinion that the evidence very satisfac- 
torily shows, that Bass designedly used means to avoid meeting 
the complainant, and did actually prevent him from making a 
punctual payment of the money, and that the condition of the 
bond was sufficiently distinct and certain to enable the court to 
understand what was the contract of the parties. Further, that 
as the complainants were willing to accept of so much of the half 
section as had not been conveyed to Carter, in lieu of a moiety 
thereof, the court adjudged and decreed that the title to the same 
should be vested in the complainants. The chancellor also de- 
termined that it was not a pre-requisite to the relief sought, that 
the complainant should have paid the money into court, but that 
the bill was sufficient in offering to pay the money into court 
whenever directed to do so: and as a condition on which the ti- 
tle would vest, it was competent for the court to require the mo- 
ney to be paid; which inthe present case was ordered, but with- 
out interest, because a payment was prevented by Bass. 

It appearing that five hundred dollars had been paid to the re- 
gister for the use of Bass, the chancellor rendered a decree ac- 
cording to the principles above stated; adjudging also, that a trial 
of the suit at law be perpetually injoined, and that Bass should 
pay all costs: and lastly, « that the register pay over the said mo- 
ney to the said Bass, onhis delivering up the notes which he holds 
for the same, to be cancelled, and filing with the register, under 
his hand and seal, a release of his right to an appeal or writ of 
error—the register retaining so much of the money as may be 
sufficient to satisfy the costs for which Bass is liable.” 


Peck, T. Wituiams and Rice, for the plaintiffsin error. The 
complainant was not entitled toa decree in his favor, because the 
agreement set out in the bill is not sustained by the proof. [4. 
Porter’s Rep. 297; 1, Ala. Rep. 330; 3 Id. 421.) The contract 
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Many witnesses were examined at the instance of the com- 
plainants, and several depositions were taken for the defendants. 
The only question arising upon the evidence, is whether Gilliland, 
the purchaser, tendered the money to Bass on the day it became 
due, or was excused, or prevented by him from making the legal 
tender. This question is sufficiently discussed in the opinion of 
the court, so as to render a recital of the proofs wholly unneces- 
sary. 

The chancellor was of opinion that the evidence very satisfac- 
torily shows, that Bass designedly used means to avoid meeting 
the complainant, and did actually prevent him from making a 
punctual payment of the money, and that the condition of the 
bond was sufficiently distinct and certain to enable the court to 
understand what was the contract of the parties. Further, that 
as the complainants were willing to accept of so much of the half 
section as had not been conveyed to Carter, in lieu of a moiety 
thereof, the court adjudged and decreed that the title to the same 
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termined that it was not a pre-requisite to the relief sought, that 
the complainant should have paid the money into court, but that 
the bill was sufficient in offering to pay the money into court 
whenever directed to do so: and as a condition on which the ti- 
tle would vest, it was competent for the court to require the mo- 
ney to be paid; which inthe present case was ordered, but with- 
out interest, because a payment was prevented by Bass. 

It appearing that five hundred dollars had been paid to the re- 
gister for the use of Bass, the chancellor rendered a decree ac- 
cording to the principles above stated; adjudging also, that a trial 
of the suit at law be perpetually injoined, and that Bass should 
pay all costs: and lastly, « that the register pay over the said mo- 
ney to the said Bass, onhis delivering up the notes which he holds 
for the same, to be cancelled, and filing with the register, under 
his hand and seal, a release of his right to an appeal or writ of 
error—the register retaining so much of the money as may be 
sufficient to satisfy the costs for which Bass is liable.” 


Peck, T. Wituiams and Rice, for the plaintiffsinerror. The 
complainant was not entitled toa decree in his favor, because the 
agreement set out in the bill is not sustained by the proof. [4. 
Porter’s Rep. 297; 1, Ala. Rep. 330; 3 Id. 421.) The contract 
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disclosed in the condition of the bond, is void for ambiguity, ap- 
parent on its face; and as neither mistake, or fraud, are charged, 
it cannot be aided by parol proof. [Paysant v. Ware & Barrin- 
ger, 1 Ala. Rep. N.S. 164; 2 Story’s Eq. 76;] Gilliland was 
not bound by the bond to perform any duty, but the entire obliga- 
tion rested upon Bass; asis it not obligatory upon both, it can- 
not be enforced for want of reciprocity. [Lewis v. Love & 
Lane, 1 Ala. Rep. 841; 2 Story’s Eq. 52-3-75-6-9-80; Park- 
hurst v. Van Cortlandt, 1 Johns. Ch. Rep. 282 ; Id. 370; Boucher 
v. Buskirk, 2.4. K. Marsh. Rep. 345.] Lastly, Bass is entitled 
to interest upon the amount of the purchase money, as Gilliland 
did not bring the amount of principal into court. A plea of 
tender is never good, unless the money is actually brought in, 
and in this respect the bill must be assimilated to such a plea at 
law. 


Moony, forthe defendants in error. If it were conceded that the 
time of paying the purchase money, were of the essence of the 
contract, it ceased to be so by the subsequent agreement between 
Bass and Gilliland. Gilliland was desirous, and actually offered 
to perform his engagement with puntuality, but was prevented 
by his vendor, who cannot be allowed to profit by his own want 
of good faith. [2 Story’s Eq. 51-2-4.] As to the description of 
the land in the bond, it is certainly sufficient to indicate the half 
of the south half of section seventeen, &c., but ifnot, it is then in- 
sisted, that the insufficient and ambiguous description is attribu- 
table to a meditated fraud on the part of Bass; ifa fraud is not 
inferrable, then there is a mistake, and in either case, the contract 
will be reformed so as to make it speak the intention of the par- 
ties. [1 Story’s Eq. sec. 59, 184, 185, 188, 154, 155, 190, 152, 
153, 156, 161, and note 1, p. 175; 3 Mason’s Rep. 10; 1 Johns. 
Ch. Rep. 607; 2 Id. 585, 630; 4Id. 144.] The answer of Bass is 
sufficient of itself to show what was the contract of the parties; 
but independently of that, the proof is as full as could be desired 
to identify the land and show the meaning and intention of the 
parties. 

As to the manner of dividing the land, Bass should not object; 
he himself divided it according to quality and quantity, as his an- 
swer impliedly affirms, by the sale and conveyance to Carter. 
The complainants assented to this division, and accepted a de- 
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cree for much less than a quarter section, and the answer of Bass 
as well as the evidence estops him from objecting to the decree on 
this point. Gilliland’s heirs cannot be charged with interest— 
the money was kept by the complainants in an inactive state in 
consequence of the refusal of Bass to accept it, and he shall not 
derive a profit from it at their expense. 


COLLIER, C. J.—It is certainly an acknowledged rule in 
equity, as well as at law, that the proofs must harmonize with and 
sustain the allegations of the complainant’s bill, in order to enti- 
tle him to the relief sought. In the present case, the contract 
sought to be enforced, is alleged to be an undertaking by Bass to 
make a title to Gilliland to half of the south half of section seven- 
teen, &c.; while the vendor, by the condition of his bond, agrees 
to perfect the vendee’s title to « half of the south of seventeen, &c.” 
It is insisted that the contract is too uncertain in its terms to au- 
thorize a court of chancery to enforce its perlormance, and is not 
such as the complainant has stated. 

The terms employed in describing the sub-division of land, the 
moiety of which was soldto the complainant, are not so precise and 
accurate as they should have been; yet it is believed that they are 
sufficiently descriptive to indicate what was the contract of the 
parties. By the half of the south of a section, we must under- 
stand a quarter section; the south of it must have some legal 
sub-division, and as there is none to which that term can appro- 
priately apply but a half section, the reasonable conclusion is, 
that, that was the quantity intended to be described.—Again: 
Such 4 construction must be placed upon the contract that 
it may if possible be effectual, wt res magis valeat quam pereat, 
and to this end, it is allowable to interpret it most strong. 
ly against the obligor. If there were reasonable doubt upon the 
face of the agreement, what was the extent of the obligation of 
the vendor, that doubt would be removed by the application of 
these rules. 

But if it were conceded that the written evidence of the con- 
tract is too imperfect to warrant such a decree as the bill seeks, 
does the conclusion follow, that the defect cannot be supplied by 
extrinsic proof. Will not a court of equity reform a contract, so 
as to make it conformable to the precise intent of the parties, if 
from fraud, mistake, or want of skill, the meaning and intention of 
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the parties has not been properly cxpressed, but has in reality 
been changed. [Paysant-v. Ware, Barringer, etal., 1 Ala. Rep. 
160, and cases there cited.] The answer of Bass, as well as 
the proofs in the cause, very satisfactorily show that half of the 
south half of the section was the subject matter of the sale, and if 
the bond does not prove this, it is to be attributed to fraud, mis- 
take or want of skillin drawing it: and upon either ground, might 
(ifnecessary) be reformed. 

We will not inquire whether, to entitle the vendee to a specifie 
performance, it was indispensable that he should have paid or 
tendered the purchase money on the day it became due ; but 
conceding this to have been necessary, we will consider whether 
it was done, or dispensed with by the vendor. On the day ap- 
pointed, the vendee meets Bass in the neighborhood of the resi- 
dence of the latter, and proposes to pay him five hundred dollars, 
the amount stipulated, which the vendor refuses to receive, be- 
cause some of it was bank bills: the parties then separate, the 
vendee to go toa neighbour's to get the specie, with the agree- 
ment that they should meet again in the evening, when the ven- 
dor would receive the money. In the course of the day the ven- 
dee received several hundred dollars in specie, met the vendor 
and offered to pay it; the vendor then proposed, that as it was 
late, and he was not at home, the vendee should call at his house 
the next morning: this was assented to. The next morning, a 
large majority of the witnesses testify that the vendee went to the 
vendor’s house with the avowed purpose of paying him the mo- 
ney, about eight, or half past eight o’clock, but the latter had left 
home about fiiteen minutes previonsly ; the vendee went in pur- 
suit of him, but whether he overtook him does not positively ap- 
pear. The next week, the vendee having in his possession more 
specie than was due to the vendor, offered to pay him so much as 
he was entitled to. In addition to all this, it is shown that Bass 
frequently said before the money became due, that the vendee 
should not have the land if he could prevent it; that he could not 
get the money at the day it was payable ; that the contract was 
defective, &c. 

It is perfectly clear that the vendor assented to the non-pay- 
ment on the day the money became due, and on the succeeding 
day he prevented the payment by having left home at an early 
hour. The vendee seems to have been prompt in endeavoring 
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to pong Wi ‘th his contract, and to bets ios as much as could 
reasonably have been ig cted of him. When the vendor waiv- 
ed a strict performance by the vendee, and designated another 
day, it was incumbent on the inane to pay on that day, or excuse 
himself for the neglect. Here, the vendee was in no default, but 
attended at the appointed al and place with requisite prompt- 
ness ; having done this. he could not be expected to remain at 
the vendor’s house until his return, er follow him from place to 
place. It was ca sufficient that he renewed the offer to pay, 
upon meeting him the next week. 

If then, fault rests upon any one, for the non-payment of the 
purchase money, it is the vendor, and he cannot, consistently 
with the principles of natural ation and equity, set itup asa 
ground why a specific performance should not be coerced.— 
[Driver v. Fortner, 5 Porter’s Rep. 21, 22, and cases there 
cited. ] 

It is argued for the plaintiff in error, that as the contract left it 
discretionary with the vendee whether he would consummate 
his purchase, it imposed no obligation upon him; and as it must 
be binding upon both parties, or voidable, at the election of either, 
it cannot be enforced against the vendor. The recital of the 
contract indicates that it was the intention of Bass to sell, and 
Gilliland to purchase an undivided moiety ofa half section of 
land: the latter gives his note for the purchase money, and the 
former undertakes, upon the payment of the note, to make a title 
as soon as he shall obtain a patent from the government. Had 
the recital stopped here, there would have been no room for cone 
troversy ; but the condition of the bond goes further, and pro- 
vides that if the vendee shall pay his note when the same be- 
comes due, the bond shall remain in full force ; «if not, then the 
bond to be handed over to said Bass, and notes given back to 
Gilliland.” These latter terms are unusual in such contracts, and 
if literally interpreted, would seem to provide for its rescission. 
But whether they authorised the vendee to put an end to the con- 
tract by failing to pay the purchase money, is a question, which, 
according to the view we take of the case. need not be decided. 
We will, however, cite one case in which the facts were some- 
what analagous upon this point. In Barbour’s ex’rs v. Brookie, 
{3 J. J. Marsh. Rep. 512,] it was held, that a title bond for land, 
to be paid for by instalments, containing the following clause, 
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« but if said vendee fail to make good the above payments, in that 
case the above tract of land to revert back to the vendor,” did 
not authorise the vendee to surrender the land and rescind the 
contract at his option. The clause was considered merely as 
declaratory of the law, viz: if the purchase money was not paid, 
the vendor should hold the title. Conceding to the last clause in 
the condition of the bond, the efiect that is claimed for it by the 
vendor, and still it cannot avail himasadefence. The evidence 
recited showed that neither party considered the contract at an 
end when the money became due, but acted upon the hypothe- 
sis that its obligation siill continued. What passed between them 
at that time, amounted to a re-ailirmation, and took away the 
right of rescission under the contract, if it was provided for by 
itsterms. It was a renewal of the vendee’s promise to pay his 
note, and of the vendor's undertaking to make a title, if the mo- 
ney was paid within the time given; and neither party can ab- 
solve himself irom a performance at pleasure, but to give to either 
this privilege, it must appear that the other was in fault. We 
have already seen that no fault is attributable to the vendee. 

Bass, in his answer, admits that he has sold two hundred and 
twelve acres of the half section to Carter, which is of about equal 
value with the one hundred and eight acres, to which he still re- 
tains the title. It was clearly competent, if the complainants so 
elected, for the chancellor to have ordered a conveyance of the 
latter part of the land, without requiring a division first to be 
made according to quality and quantity. The sale made to Car- 
ter, and the affirmation of the equality of value of the respective 
parcels, forecloses all objection on this point by Bass; for in this 
respect he cannot be prejudiced, but the.decree may be beneficial 
to him, as it relieves him from accountability to Carter, which 
would result from an interference with the sale to him. 

The bill, we have seen, alleges a tender of the money by Gilli- 
land, or that which is equivalent, when the same became due ; 
and this allegation is abundantly proved. It also goes further, 
and offers to bring the money into court, or pay the same to Bass, 
as the order or decree of the court may direct. This, we think, 
in the absence of all proof to show that Gilliland, in his life-time, 
or his heirs since his death, have not kept the money ready to pay 
whnever required, is sufficient to have authorized the chancellor 
to relieve the complainants from the payment of interest. The 
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vendor vebaianel ily refused to sibilities the money, and it was the 
duty of the vendee to have retained it, and if he has done nothing 
more, it would be unjust to charge him with the payment of in- 
terest. 

It is insisted that the complainants cannot claim relief upon the 
ground that a tender was made by the vendee; because the 
money was not brought into court and deposited at the time the 
bill was filed. It may be conceded that such was the law in re- 
spect to pleas of tender to an action at law; but the analogy of 
such a plea to the bill in the present case, is not perceived. In 
the suit at law the plaintiff is seeking to recover a sum of money, 
a part or all of which, the plea admits to be due and offers to pay. 
Here, the vendor is seeking to dispossess the vendee of a tract of 
land which he had previously sold him, upon the ground that he 
had not paid for it according to his contract ; the vendee goes 
into equity, insisting that the money was duly tendered by him, 
and refused, expressing a readiness and willingness to pay it as 
the court may direct, and praying a specific performance of the 
contract. The bill seems to us to go sufficiently far, quite as far 
as is usual, where a similar object is sought to be accomplished. 
If the vendee had paid the money into court, and the rules appli- 
cable where a plea of tender is interposed, were to govern, the 
vendor might have taken it out, and either accepted it in full sa- 
tisfaction of the purchase money, or proceed in his action at his 
option. [2 Arch. Prac. 203-4.] And this, although the vendor 
had been incapable of making a title according to his contract. 
To prevent the possibility of loss to the vendee, we think it most 
proper that he should retain the money in his hands, subject to 
such order as the court might make. If the money should not be 
forthcoming upon the requisition of the chancellor, it would be 
entirely competent to dismiss the bill, or so dispose of the entire 
case as to protect the rights of all parties. 

It remains but to add that the cause has been disposed of, ac- 
cording to the principles we have laid down, and the decree is 
consequently affirmed. 
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THE PLANTERS’ AND MERCHANTS’ BANK OF 
MOBILE v. WILLIS & CO. 


1. On the trial of the right of property upon a claim interposed under the statute, 
the court have a discretion in directing the form of the issue; but it would 
seem, that the only proper issue in such cases is an affirmation on the part of the 
plaintiff, that the property levied en is subject to his exccution, and a denial of 
that fact by the claimant. 

2. Semble ; where the morigagor has such an interest in the property as may be 
levied on and sold, the most appropriate step for the mortgagee to take, in order 
to protect his rights, is, toresort to chancery, that the interest of the mortgagor 
may be ascertained, and separated from that which he asserts. 

3. Where the plaintiff, under the cocrcion of a court of law, to elect whether he 
will proceed in that tribunal or in chancery, dismisses his suit in equity for the 
same identical cause; le cannot on writ of error brought tu revise the judgment 
in the case against him eat law, insist that the forced dismissal of his suit in 
equity was irregular. ‘That proceeding did not enter into, or in any manner 
affect the judgment in question. 

4. The right to continue a cause, the sufficiency of the showing for that purpose, 
and the amendment of the pleadings, are submitted to the discretion of the pri- 
mary court, to be exercised with a view to the promotion of justice ; and its de- 
cision in such case is irreversible_on error. 

5. The claimant of property to make out his_title, offered in evidence a mortgage, 
which had become,absolute ; he also adduced his own affidavit, admitted by the 
consent of the plaintiff, stating that R M was a subscribing witness, to a con- 
veyance of the property in question, made by the defendant in execution to the 
claimants. The mortgage produced was attested by R M; Held, that the 
mortgage was prima facie the conveyance to which the affidavit referred ; and 
if the affidavit was insufficient to identify it,evidence was admissible to show, 
that R M, who is named in the affidavit, is the same who attested the mortgage, 
and that but one mortgage was executed to the claimant. 

6. ‘The retention of the possession of a chattel by the mortgagor, is entirely consis- 
tent with the nature of the security. But if the mortgagor retains the posses- 
sion for an unreasonable length of time after the mortgage is forfeit, this may 
warrant the inference that the debt was paid, or that the mortgage was held up 
as a protection for his property against the demands of creditors. Yet in such 
case, it cannot be assumed asa conclusion of law that the mortgage is fraudu- 
lent. 

. An assignment made by one partner in his name, of a note payable to the firm, 

does not transfer the /egal interest so as to authorise the assignee to sue at law 

in his own name ; yet as the authority of the partner will be presumed, a right 
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to the note, and as an incident to it, all securities for its payment, passes to the 
assignee, who may maintain an action on tle note in the name of the payees. 

8. A witness may testify that a sum of money was paid in a draft on a foreign 
bank by a third person to one of the parties in the cause, although the draft was 
not produced at the trial—the positive knowledge of the witness, and the pre- 
sumption that the draft has been taken up by the bank, are sufficient reasons 
for dispensing with its production. 

9. Where a witness states that he purchased property for another, under the au- 
thority ofa letter from the latter, he cannot be permitted to give parol evidence 
of the contents of the letter, until he has satisfactorily accounted for its absence. 

10. A surety of the claimant of property in a bond given for the trial of the right, 
cannot refuse to give evidence for the plaintiff in execution, on the ground of his 
suretyship. 

11. The interest of a mortgagor in possession of personal property, may be sold un- 
der execution before the mortgage is forfeited; but if the debt intended to be 
secured, becomes due, and the mortgage provides that in such event, the mort- 
gagee shull be entitled to the immediate possession of the property, or be author- 
ized to sell the same, then he may assert his clan, put an end to the mortgagor’s 
possession, and if the transaction is bona fide, the debt really due, and lien of 
the mortgage continuing, the property cannot be condemned. to satisfy the exe- 
cution. 

12. Where the payees of a note, secured by mortgage, have undertaken to trans- 
fer the same, and received part of the consideration agreed to be paid therefor ; 
if they, as mortgagees, have a legal right to the possession, they may interpose a 
claim to the property, (under the statute,) wien_levied on by execution; and 
though they receive full payment for their assignment pending the cause, the 


assignees may continue the litigation in the names of the assignors. 


Wrrr of Error to the County Court of Lowndes. 


The plaintiff in error recovered a judgment against Robert 
Lowe and others, in the circuit court of Mobile, and’ caused a 
fieri facias to be issued thereon and placed in the hands of the 
sheriff of Lowndes, which among other slaves, was on the 15th 
June, 1842, levied on the following, as the property of Lowe, 
viz: Jack, Chapman, T’om, Susan, Lucy, and Cesar. These 
slaves were claimed by Mitchell G. Hardy, as the agent of the 
defendants in error, and bond given to try the right according 
to the statute. 

In framing the issue, the parties could not agree ; but after se- 
veral decisions by the court upon demurrers to the counts, pleas, 
replication and’ rejoinder, (as they are called) an issue was made 
up to try whether the slaves in question were liable to the satis. 
faction of the execution, and if so, whether the interest of Lowe 
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was not an equity of redemption, coupled with the possession, 
&c.; the claimants being mortgagees. 

Several exceptions were taken by the plaintiff in execution to 
the ruling of the circuit court. 1. It appears that the plaintiff had 
filed his billin chancery, in which he proposed (in the opinion of 
the court) to litigate the same matters in controversy in this 
cause ; and thereupon, on motion of the claimants, the court com- 
pelled him to elect whetherhe would proceed in equity, or at law; 
and under such coercion he dismissed his suit at law. 2. After 
the plaintiffhad signified his election of the causes, upon an assu- 
rance by the claimant that he was ready for trial, the latter made 
an affidavit for a continuance, on the ground that a material wit- 
ness was absent, and stating the facts he expected to prove by 
him. The court adjudged the affidavit sufficient, and offered to 
continue the cause, unless the plaintiff would admit that the wit- 
ness would testify to the facts stated. 3. The court permitted the 
claimant to amend the issue on his part, after it had been made 
up, and the parties had announced themselves ready for trial, and 
the cause was about to be submitted to the jury. 

The cause being put to’ the jury, the plaintiff proved, that the 
slaves in question were in claimant’s possession at the time of, 
previous, and subsequent to the levy of the execution, also the se- 
parate value of each, and there rested the case. 

The claimants then oflered a deed dated 11th March, 1840, by 
which the slaves in controversy were conveyed to them, to se- 
cure the payment of a note of $4,369 27-100. It was therein 
stipulated, that if the note with the interest thereon, should not be 
fully paid off by the ist March, 1841, then the mortgagees were 
invested with power to take possession of the slaves, and to sell 
them at public outcry, &c. The execution of the mortgage was 
supposed to be proved, by the affidavit made by the claimants for 
a continuance. So much of the affidavit as is material, reads 
thus: « that Reuben Mundy is a material witness for claimants 
and that he cannot go safely to trial without him; that by him 
they will be able to prove the execution of a conveyance, made 
by said Lowe to claimants, of the property levied on, and that the 
debts mentioned in said conveyance are genuine and bona fide: 
said witness was a subscribing witness to the same.” To the 
mortgage offered in evidence, the name of R. Mundy appeared 
as an attesting witness; but the plaintiff objected, that the facts 





TERM. 1843 
Bsivtuii,s LOated. 


The Planters’ and Merchants’ Bank of Mobile v. Willis & Se. 





stated in the affidavit d! it identify it or prove its siiadiai 
Thereupon, the ene ant introduced the defendant in execution, 
who testified that Miundy, mentioncd in the afiidavit, was the same 
person who subscribed the mortgage as a Witness ; that he ne. 
ver made but one mortgage to the claimanis, and that was the 
one now before the court. The plaintiff objected to the admissi- 
bility of this evidence, but his objection was overruled. The 
plaintiff then made the following objections to the admission of 
the mortgage. 1. Because it appeared that the subscribing wit- 
ness lived in the county where the cause was tried, was then at 
home, and no cause shewn why hi imon? 

affidavit or otherwise, had not beet al elore the court in a 
more perfect fori, in order to c: ish the execution of the mort- 
gage, and ancillary proof from ee source, Was inadmissible. 
2. That as the mortgage had become absolute and forfeited about 
twenty three months d revious to the levy of the execution in the 
present case, and the property embraced by it during all that 
time, without any e flort to sell the same, or otherwise foreclose 
the mortgage, or assume the possession, or excuse for the failure 
to do either of these acts, remained with the mortgagor, the lien of 
the claimants was entirely lost. 3. That the intcrest of a mort- 
gagee, who has never had the possession of personal property, 
cannot be regarded and protected, on the trial of the right of pro- 
perty. All which obje tions were overruled, and the mortgage 
read to the jury as evidence. 

Evidence was also adduced to show, that the note had been 
indorsed by A. Willis to James Reid; that the indorsement pro- 
posed to transfer not only the note but the mortgage also. The 
defendant in execution also — that as the agent of Reid (who 
was his brother in law,) he had made a payment to the claim- 
ants, by transferting to them a draft or certificate of deposit, on 
a bank in Edinburg ; and that he was appointed an agent by a 
letter written to him by Reid, which was in his possession at his 
residence in Lowndes county. To the admission of this evidence, 
the plaintiff objected. 1. Because the assignment was made by 
A. Willis alone, and did not identify the mortgage. 2. Because 
the draft or certificate of deposit should be produced, or its ab- 
sence accounted for. 3. Because the letter under which Lowe 
acted was evidence ofa higher grade than his oral statement.— 
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But all these objections were overruled, ait the ins ad- 
judged to be proper. 

The plaintiff then showed by the witness last examined by the 
claimants, that as the agent of Reid, he had satisfied the claim- 
ants, their debt and mortgage, as follows, viz: on the — day of 
September, 1840, he paid $1,906; in the winter of 1841, $1,660, 
and in February, 1843, $750. 

The plaintiff proposed to examine Alitcheil G. Hardy, for the 
purpose of rebutting and explaining what had been proved by 
the claimants ; but he objected to being examined, on the ground 
that he was a party to the b ica had been executed upon 
the claim of penny and his objection was sustained, and the 
plaintiff denied the right oi ‘cited i 2 Witness. 

The evidence sare closed, the plaintiffs ick moved the 
coart to instruct the jury as tollows: 1. That immediately after 
default in the payment of the debt, the claimants had the right 
to take possession of the mortgaged ide eh and to sell the 


same in the manner prescribed by ihe mortgage, and if they vol- 


untarily permitted the mortgagor to rome in 1 possession of the 
slaves for fifteen months or more, and until the execution was 
levied, without any effort to take them, or otherwies collect their 
debt, knowing that he was insolvent; such delay had the effect to 
destroy the lien of the mortgage as against the plaintiff’s execu- 
tion. 2. That, ifunder the circumstanges supposed in the first 
instruction prayed, the mortgagor ret isto the possession of the 
slaves in question, James Reid became the assignee of the note 
and mortgage, and discharged the lattcr as testified by his agent, 
such assignment did not create a lien which can be enforced or 
protected on the trial of this case, against the plaintiff's in execu- 
tion. 3. Conceding that Reid’s right to the note and mortgage 
is unquestionable, and giving full credence to the evidence in re- 
spect to the assignment to him, and the payment by his agent to 
the mortgagees, yet his interest cannot in this proceeding be 
protected. 4. If the claimants have been fully paid their debt, 
and had relinquished and abandoned ail right to proceed on the 
mortgage which had been executed to them, then the property 
in dispute was subject to condemnation to satisfy the plaintiff’s 
execution. These instructions were refused; and the court said, 
that if Reid had fully paid to the claimants, the amount of the 
debt secured to them by the mortgage, and the latter had assign- 
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ed the same to him, then he had aright to use their names in de- 
fending his intetest. 5. ‘Phat under the issue, the plaintiff was 
entitled to a verdict of condemmation for the equity of redemption, 
at least in the slaves in controversy, be the value of the proper- 
ty what it may; which instruction was declined. But the court 
instructed the jury, that a finding by them of the value of the pro- 
perty and the amount of the mortgage lien remaining, if any, 
would be a suflicient finding under the issue, that such finding 
would authorise a judgment condemning the D roperty to sale un- 
der the execution, « to all wh: ie reiusals of the court to charge 
the jury, as well as to all the proceedings, opinions and decisions 
on the various questions of evidence presented to the court as 
above stated, the plaintifiin execution excepts,” &c. The jury 
by their verdict ascertained the value of each of the slaves, and 
the judgment entry »: is t! e further find an unsatisfi- 
ed mortgage in favor of Anderson Willis & Co., or their assigns, 
for three thousand ene hundred and seventy-six 81-160 dollars, 
but it is considered by the court that the equity of redemption 
coupled with the possession shewn, and admitted by the plead- 
ings to exist and remain se the defendant in execution, Robert 
Lowe, are subject to sale under the said _— ff’s execution, and 
that the slaves levied on as stated on said plaintiff’s execution be 
sold accordingly,” &c. 


R. Sarroxp, with whom was G. W. Gaye, for the plaintiff 
in error, made wid pone at length the following points. 1. 
The plaintiff should ~ oneiae been put to elect between this cause 
and the suit in equity; the nature and object of the cases, did not 
authorise it; and if it was not a case in which an election of suits 
could be coerced, the requisition was premature. as the defendants 
had not answered the bill. [3 Mad. Ch. — 20; 5 Id. 18; Eden 
on Inj. 27-8; 1 Smith’s Ch. Prac. 561-2-3; 1 Ala. Rep. N. S. 
708.] 

2. The court erred in its decisions in respect to the framing 
of the issue, and the permission to amend the same. [Aik. Dig. 
277.] 

3. The affidavit for a continuance, setting forth the facts ex- 
pected to be proved by Mundy, was insufficient to establish the 
due execution of the mortgage, and the defects were not, nor 
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want be supplied by the evidence of Lowe. [1 Starkie’s Er, 
331; 1 Phil. Ev. 473-4; 3 Id. 1293~4, C. & H’s ed.] 

4. Parol evidence was inadmissible to show, that Lowe was 
the agent of Reid, in the purchase of the debt and mortgage from 
the claimants—the letter under which he acted, was higher evi- 
dence. £3 Phil. Ev. 1208, C. & H’s ed.] 

5. Har dy, though he had executed the bond for the trial of the 
right of property, was clearly a competent witness for the plain- 
tiff. He was called en to give evidence against his own interest; 
but if it were otherwise he could not disqualify himself. 

6. The equity of redempti anit possession of the slaves of 
hone, were subject to be vA ! under the execution, and an inqui- 
ry could not be made into the state of the accounts between 
mortgagor and mortgagees. [Purnell v. Hogan, 58. & P. Rep. 
192; McGregor et al. v. Hall, 3S. and P. Rep. 899; Perkins 
and another v. Mavfield, 5 Porter’s Rep. 182; Williams and Bat- 
tle v. Jones, 2 Ala. Rep. N.S. 314.] 

7. The facts proved in respect to the mortgage, the continue 
ance of the mortgagor in possession, without any attempt on the 
part of the mortgagees to sell the slaves, or otherwise interfere 
with them, make it iraudulent in law, and consequently inadmis- 
sible as evidence. 

8. The mortgage being void as against the mortgagees, can- 
not be sustained for the “A onfit of Reid, conceding that he became 
an assignee in good faith. 

9. If the mortgagees have been fully paid and have no inter- 
est in the mortgage, the claim interposed by them cannot be sus- 
tained merely for the benefit of Reid, who although he may have 
satisfied the debt, is not an assignee which a court of law will 


protect. 


T. WituraMs, for the defendants in error, insisted, that the 
circuit court properly compelled the plaintiff to elect whether he 
would proceed in this case, or his suit in equity; but even an er- 
ror in this respect is immaterial, as it cannot at all affect the re- 
gularity of the judgment or the proceedings previous thereto. 

In respect to the issue formed, it was clearly correct. [Per- 
kins and another v. Mayfield, 5 Porter’s Rep. 182.] And though 
the court did not, in so many words determine, that the equity of 
redemption and mortgagor’s possession, were subject to the exe- 
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cution, yet such was in legal effect the decision, both in dictating 
the issue, and in charging the jury. : 

The facts stated in the affidavit for a continuance, were clear- 
ly sufficient to prove the execution of the mortgage; especially 
when connected with the evidence of Lowe. which identified the 
mortgage as the only paper of the kind which Mundy attested, 
and the one to which the affidavit referred. 

The objections to the mortgage did not make it invalid in law, 
they addressed themselves rather to the jury than the court; but 
do not show that it became inoperative as a lien. 

Hardy might, if he thought proper, have submitted to be ex- 
amined as a witness, but as he was interested in the result of the 
cause, he could not be used as a witness against his consent. 

There was no necessity for producing the letter of Reid to 
Lowe, authorising him to purchase of the claimants the debt and 
mortgage. The act had been consummated and not dissented 
from by any ofthe parties; and this was sufficient to dispense 
with the production of any written proof of authority. 

The fact of the continued possession of the mortgagor, after 
the forfeiture of the mortgage, did not affect the lien which the 
mortgage created, either as it respects the claimants or their as- 
signee. And it was entirely competent for the claimants, on be- 
half of Reid, to assert in their own names (as the parties in whom 
the legal title is vested) a right to the property; the more espe- 
cially as Reid had not fully paid them, until after the assertion 
of their claim. 


COLLIER, C. J.—When a claim to property, levied on by 
execution, is interposed in the manner prescribed by the statute, 
the court before which it shall be pending, is directed to require 
the parties to make up an issue under such rules as it may pre 
scribe, for the trial of the question of right. [Aik. Dig. 167-8.] 
The form of the issue, is a matter within the sound discretion of 
the court, and is not ascertained by any certain rules; conse- 
quently the affirmations and denials of the parties preparatory to 
a trial by jury, are not the appropriate subjects of a demurrer. 
If the parties cannot agree, the court should dictate the terms of 
an issue, adapted to the case to betried. This is all that can be 
required, and where this is done, neither party can object on er- 
ror, that he was required to join inan issue expressed in words 
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different from what he proposed. The opposite conclusion, 
would go to take from the court the discretion which the statute 
confers, and occasionally embarrass its action, without benefit to 
any one. 

In the present case, the issues were sufliciently broad, to tole- 
rate the admission of any evidence, to show that the claimants 
had such a legal title to the property in question, that. it could 
not, against their consent, be sold to satisfy the plaintiff’s execu- 
tion; and at the same time, they were so framed as to allow the 
plaintiff to prove that the defendant in execution had such an in- 
terest in the slaves as was the subject of a levy and sale for the 
payment of his debts. In fact it would scem, that an affirmation 
on the part of the plaintiff, that the property levied on was sub- 
ject to his execution, and a denial of that fact by the claimant, 
was the only proper issue in all cases. We are much inclined 
to question what was said in Perkins and Elliott v. Mayfield, [5 
Porter’s Rep. 182,] in respect to the form of the issue, where the 
possessory right of the mortgagor and his equity of redemption, 
is sought to be condemned against a claim interposed by the 
mortgagee. Where the mortgagor has such an interest as may 
be sold under execution, the mortgagee never should take a step 
so hazardous as to assert his claim at law; and if he does, and the 
plaintiff, as he may, affirms that tl 1c property is liable to his exe- 
cution, it will be competent fer him to show that the mortgage is 
invalid, or that the interest of the mortgagor may be ct on 
and sold. To prevent such a result, it is in general, the safer 
course for the mortgagee to scek the interference of chancery 
« for the purpose of ascertaining and separating the interests of 
the mortgagor” from that which he asserts. rw illiams and Bat- 
tle v. Jones, 2 Ala. Rep. 319.] 

In respect to the order of the circuit court, requiring the plain- 
tiff to elect, whether he would proceed in’ the trial at law, or in 
a suit in equity, which he had institued, involving the same mat- 
ter of controversy, we think its regularity is a question not now 
presented for revision. That order is inconclusive of the cause 
in chancery, until that court shal! act upon it, and give effect to 
the forced election of the plaintiff. This being the case, it is not 
the subject of revision by an appeal or writ of error; besides, if it 
were, the writ of error which has been sued out, does not com- 
plain of it, but seeks only the reversal of the judgment on the trial 
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of the right of property. The direction in regard to the suit in 
equity, could not in the slightest degree have affected the result 
of the case before us; whether right or wrong, was’ wholly imma- 
terial to its decision. ‘The reversal of the judgment will not an- 
nul the order of election; that will still continue operative as far 
as the court of law could make it so, until it is set aside by some 
direct action. 

But the plaintiff cannot be irreparably prejudiced by the order 
of the circuit court; if erroneous, (as we incline to think it is.) it 
may be vacated by mandamus addressed to that tribunal, or the 
court of chancery. And the latter may be required to proceed 
as if no election had ever been made; and this, although a decree 
dismissing the bill may have been rendered under the influence 
of the plaint:ff’s election. These conclusions seem to us to re- 
sult so clearly from the nature of the subject, that they do not 
need the aid of argument to illustrate them. 

The continuance of a cause and the amendment of the plead- 
ings are matters within the discretion of the court; in the decis- 
ion of which it must always be influenced by the circumstances 
of the particular case. And though the court may exercise its 
discretion unwisely, it is not competent for an appellate tribunal 
to revise the matter so as to administer more complete justice. 
The fact that the plaintiff had elected to proceed at law, did not 
take from the court the right to entertain a motion to continue the 
cause; nor did an announcement by the claimants, that they,were 
ready for trial, impair, to any extent, its powers in respect to the 
formation, or modi ication of the issue. It is always competent 
for the court to permit a party to withdraw his assent to proceed 
to trial at any time before it is entered upon, and also to allow 
the allegations of the parties to be changed, even so as to require 
different proof. The court, will however, take care that the op- 
posite party shall have ample time to prepare for the modified 
state of the case. 

The question of the sufficiency of the affidavit for a continu- 
ance cannot be here considered: the discretionary powers of the 
circuit court, we have seen, make its decision conclusive upon 
every point relative to the subject. It was, however, a fair mat- 
ter of inquiry before the jury, what facts did the affidavit estab- 
lish. We think the affidavit prima facie identified the mortgage 
made by Lowe to the claimants. True, it does not describe it 
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by its technical designation, but says, in general terms, that 
Reuben Mundy was a’subseribing witness to a conveyance of 
the property in question, made by the defendant in execution, to 
the claimants. A mortgage is certainly a species of conveyance, 
although subject t» a condit om, by the performce of which it be- 
comes void; that off-red in evidence is attested by Rh. Mundy and 
embraces the slaves which were levied on, and according to ev- 
ery reasonable intendment, must have been the conveyance re- 
ferred to by the claimants. The presumption cannot be indulged, 
that the property was transferred by two distinct conveyances 
to the claimants, and even if such were the fact, the general de- 
scription of the mortgage in the affidavit, would warrant its ad- 
mission as evidence. 

But ifthe facts stated in the affidavit were insufficient to iden- 
tify th mortgage and establish its execution, the additional testi- 
mony adduced, proved that the Robert Mundy mentioned therein, 
was the person who attested the mortgage in question, and that 
it was the only one executed by the defendant in execution, ta 
the claimants. This evidence, it seems to us was unobjectiona- 
ble. It was not offered to prove that, which the subscribing wit- 
ness was alone competent to establish, but its tendency was ta 
show that the mortgage was the conveyance to which the affida- 
vit alluded: this being shown, the facts which it was admitted 
Mundy would prove, were entirely sufficient to make the mort- 
gage evidence. The testimony of Lowe, instead of being intend- 
ed to take the place of Mundy’s, was intended to give point and 
direction to the facts disclosed in the affidavit, and if necessary 
to strenghten them. 

The fact that the mortgagor of personal property retains pos- 
session, is not an act fraudulent in law, nor evidence of fraud, 
where the conveyance stipulates that the possession shall remain 
with him. [United States v. Hooe, et al. 3 Cranch’s Rep. 75.] 
It may be laid down generally, that in the case of a mortgage of 
chattels, the retention of possession by the mortgagor, up to the 
period of forfeiture, is entirely consistent with the deed, although 
there is no express stipulation to that effect; and of consequence 
it does not make the security prima facie fraudulent. [D’ Wolf 
v. Harris, 4 Mason’s Rep. 515; Barrow v. Paxton, 5 Johns. Rep. 
258; Haven v. Low, 2 N. Hamp. R. 13; Dickinson v. Cook, 17 
Johns. Rep. 334; Bissell v. Hopkins, 3 Cow. Rep. 166; Holmes, 
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etal. v. Crane, 2 Pick. Re p- 607; C sek v. The Atlantic Trust 
Co. 1 Peters’ Rep. 449; Claybornes v. Hill, 1 Wash. Rep. 177; 
Magee v Carpenter, 4 Ala. R ery ‘The correctness of these pro- 
positions is not controverted, but it is insisted that it was incum- 
bent upon the claimants, upon the default of the mortgagor to 
pay the debt by the day stipulated, to take immediate possession 
of the slaves in controversy; and that the failure to do so, with- 
out a sufficient excuse therefor, rendered the mortgage fraudu- 
lent in law, and therefore void. It may be conceded, that it is in 
general the duty of the mortgagee to avail himselfof his security, 
when the mortgage becoines forfeit, and if he delays the insti- 
tution of a suit for an unreasonable time, or fails to possess him- 
self of the mortgaged property, the inference will be, in a contro- 
versy between himself and a stranger, that the debt has been 
paid; but this is a mere presumption, and may be repelled by 
evidence. [Ponetonty v. Kercheval, 1 Marsh. Rep. 52.] 

It is definitively settled in this State, that if = seller of person- 
al pope who ha is made an unconditional bill of sale, retains 


free it ees ik a users imputation, as against a aa ie of the 
vendor, the purchaser must show special reasons why the posses- 
sion did not follow the evidence of transfer. [Hobbs v. Bibb, 2 
Stewart’s Rep. 54; Ayres v. Moore, Id. 336; The P. & M. Bank 
of Mobile v. Borland, at this ter n.] But the same rule cannot 
be made to apply to a mortgage of personal chaitels, after the 
failure of the mortgagor to pay the debt intended to be secured. 
Unless the mortgage give such a right to the mortgagee it cannot 
be exercised by kim, but the remedy by which the security is 
made available, is by suit in equity, where a decree may be ob- 
tained for a foreclosure and sale. Where a power of sale is con- 
ferred, the mortgagee may, upon default, take possession of the 
property, if he can do so without committing a trespass. Yet 
in the first case, if he fails to bring a suit, or in the latter, to take 
possession immediately, it cannot be assumed as a conclusion of 
law, that the debt was paid, or the mortgage fraudulent. If the 
transaction was fair in its inception, it cannot be denounced be- 
cause the mortgagee has not availed himself of his rights, secun- 
dum stricti juris. The retention of possession by the mortga- 
gor for an unreasonable length of time, may warrant the infer- 
ence that the debt was paid, or that the mortgage is held up as 
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a protection for his property against the demands of creditors. 
But these are conclusions which may be repelled by proof, that 
the indulgence of the mortgagee, was compatible with fair deal- 
ing, and induced by no intention to favor the mortgagor to the 
prejudice of his creditors. It must, from the very nature of the 
case, be a question of fact, for the solution of the jury, what 
length of time unexplained, would make the mortgagor’s posses- 
sion conclusive evidence of fraud on the part of the mortgagee. 
Patten v. Smith, 4 Conn. Rep. 459.] 

In Magee v. Carpenter, [4 Ala. Rep. 469.] there was a mort- 
gage of goods for a debt payable by instalments, with power to 
sell at the happening of the first default. The court say, « As 
the possession of the mortgagor was consistent with the terms of 
the deed, no presumption of fraud arises from the mere fact of the 
possession remaining with him afier the execution of the deed; 
unless such possession continue alter the happening of the last 
default by the failure to pay the last note. Then such posses- 
sion would doubtless be a badge of fraud.” This latter remark 
may perhaps be misapprehended, and be taken as an intimation, 
that if the mortgagee omits to avail himself ef his security for 
any length of time after he is authorised to do so, his neglect 
shall be deemed a fraud upon the mortgagor’s creditors. Noth- 
ing more was intended to be said, than that the retaining the pos- 
session for an unreasonable time, was a mark or sign of fraud in 
the sense, and to the extent we have already stated. 

But if the law required that the change of possession should be 
instantaneous upon the mortgagor's default, and made its contin- 
uance prima facie evidence of fraud, and conclusive unless ex- 
plained, still the mortgage was admissible evidence. In fact, it 
should be permitted to go to the jury, in order to let in explanato- 
ry proof to show its validity was unimpaired. 

From the view taken of the point we are considering, it neces- 
sarily follows that the court should not, as a question of law, 
have instructed the jury that the possession of the mortgagor 
with the mortgagee’s permission, destroyed the lien of the mort- 
gage, as against the plaintiff in execution. But all the circum- 
stances and facts should have been submitted to the jury, that 
they might determine whether the influence of the continued 
possession, was not outweighed and controlled by countervail- 
ing proof. Suppose the mortgagees agreed to receive the in- 
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terest on the debt at stated times, and give further pay for the 
payment of the ves cipal, or stipulated with a third persen for the 
transfer of the debt and mortgage, upon being paid the amount of 
it, in selileacala or by a ce: rtain tin 
avoided by such an arrangment. T * ‘se are questions We mere- 
ly suggest; as it is unnecessary we will not answer them. The 
creditors of the mortgagor can be rarely injured by the delay of 
the mortgagee; for if necessary to enable them to collect their de- 
mands, they may go into equity, and enforce a foreclosure and 
sale ofthe mortgaged property. [Chambers, et al. v. Mauldin, et 
al. 4 Ala. Rep. 477.) 


ic, would the mortgage be 


i ‘ 

It is immaterial in what form the note and mortgage were as- 
signed to Reid, as no assignment could transfer such a legal in- 
terest in the mortgaged property,as would enable the assignee to 
assert aright at “ in his own name ; and an equitable title might 
be transferred verbally, esp ‘cially if the papers were delivered. 
True, an ihasaiosin nt of the note in the name of A. Willis alone, 
would not have authorized the assignee to have maintained an ac- 
tion thereon, vet a sale of the note by A. Willis, would have 
made him its proprietor in equity, and have entitled him to sue at 
law in the names of the payees; and the mortgage would have 
followed the transfer of the note, as a security for its payment. 
The assignment being made by one of the partners, the legal in- 
ference is that it was authorized, and if necessary, it might be in- 
tended that it was actually assented to by all. It is perfectly 
clear, that however considered, the evidence on this point was ad- 
missible. 

As to the draft upon, or certificate of deposit in some bank in 
Edinburg, its production could not have been required. The 
witness testified from his own knowledge that a payment was 
thus made, and stated the amount of it without reference to the 
paper ; besides the draft or certificate being paid or placed to the 
credit of the claimants, or their order, (as we must presume) and 
thus placed beyond their reach, its production, for these reasons, 
was properly dispensed with. [Planters’ and Merchants’ Bank 
of Mobile v. Borland, at this term. ] 

Whether the defendant in execution was really the agent of 
Reid in the purchase of the note, or whether his agency was si- 
mulated, was an important inguiry for the jury. If he paid the 
debt with his own means, the property would be discharged from 
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the mortgage, and of course liable to the plaintiff's execution — 
The question then arises, Whether the letter under which the de- 
fendant in execution professed to represent Reid, should have 
been produced at the trial. It is laid down that a writing, where 
one exists, is generally constituted the exclusive medium of prov- 
ing the transaction to which it relates ; and whenever it turns out, 
either on the direct or cross examination, that a writing exists 
with regard to a transaction, which the law esteems as the best 
evidence, it must be produced, or its absence accounted for. If 
this is not done, all inferior evidence that may have been given, 
will be stricken out and disregarded. [8 Phil. Ev. C. & H’s ed. 
1207, et post.] ‘This rule, however, it is said, is not universal, 
and that it is competent, to prove the transaction, that receipts 
and some other writings are designed to evidence, by the parol 
testimony of witnesses, without accounting for their non-produc- 
tion. But this can only be done where the witness knows the 
fact independently of and without reference tothe paper. [2 Phil. 
Ev. C. & H’s ed. 547, et post, and cases there cited.| But where 
the contents of any wrillen instrument, as such, are sought to 
be proved, it must be produced, or its absence accounted for. [2 
Phil. Ev. C. & H's ed. 549. 3 Id. 1208, 1211.] 

In the present case, the letter of which the witness spoke, was 
the only evidence he had of authority from Re.d to purchase 
the note and mortgage; its contents must have been relied on as 
proof of his agency, and according to the general rule we have 
stated, should have been produced. This conclusion seems to us 
to result so clearly from what has been said, as to relieve us from 
the necessity of amplifying upon the point. 

The fact that Hardy was the claimant’s surety, in the bond ex- 
ecuted preparatory to the trial of the right of property, did not 
excuse him from giving evidence at the instance of the plaintiff 
in execution. He was nota party of record, and his liability was 
but subsidiary, depending upon a non-performance of the condition 
of the bond by the claimants; so that even were it conceded, 
that one could not be required to testify about a matter, where 
his evidence might subject him to a debt or duty, the witness in 
question had no sufficient excuse for withholding his testimony. 
This point was, in principle, determined by Gary, et al. v. Frost 
& Dickinson, at the last term. That was a suggestion against 4 
sheriff, that he could have made the money ona fieri facias with 
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due diligence. The sheriff proved that an execution in favor of 
another plaintiff had been levied on the property of the defendant, 
and a sale thereof made: thereupon the plaintiff proposed to 
prove by a deputy as well as surety of the sheriff, that the judg- 
ment on which this latter execution issued had been paid. It was 
insisted that the witness was not bound to testify, and as he ob- 
jected, should be excused ; but this court held, that the fact that 
his evidence might be adverse to his interest, would not deprive 
the plaintiff of the benefit of it. 

In Magee v. Carpenter,utsupra,it was said that the interest of a 
mortgagor in possession might, before default, be sold under a fieri 
facias against him ; that after default, if the mortgage conferred 
upon the mortgagee, an immediate right of possession, he had a le- 
gal title, which he could assert against the creditors of the mortga- 
gor whose executions were levied on the property. In that case an 
execution was levied on the mortgaged property, the mortgagee 
gave bond and security to try the right, and it was held that the 
levy cuuld not take away the legal right of possession; that the 
mortgagee could then assert it for the first time, notwithstanding 
he had hitherto acquiesced in its enjoyment by the mortgagor. 
Here is an authority directly in point. In the present case, the 
mortgage gave to the mortgagee the right to take possession of 
the property in question, and sell it, upon default being made in 
the payment of the debt intended to be secured ; the condition of 
the mortgage had become forfeit before the execution was levied, 
and the legal right of the mortgagee complete. Under these cir- 
cumstances, the mortgagor had a possession during the pleasure 
of the mortgagee only, together with a mere equity of redemp- 
tion. So long as the possession was permitted, there was an in- 
terest which could be sold under execution, but the possession 
being terminated, there was nothing left but an equity, which is 
not the subject of alevy: and the interposition of a claim of pro- 
perty, under the statute, puts an end to the possession, as the case 
cited indicates. 

It then follows, that the mortgagor’s interest in the slaves could 
not, as against the claimants, be sold for the satisfaction of the 
plaintiff’s execution, unless the mortgage was fraudulent, had lost 
its efficacy, or the debt it was intended to secure was paid off, or 
otherwise discharged. 


‘ 
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Whether, if the claimants had fully divested themselves of all 
interest in the note and mortgage, previous to the levy of the exe- 
cution in this case, they could have claimed the property for the 
benefit of their assignee, it is unnecessary to inquire. The proof 
shows that although they may have stipulated for a transfer of 
the note, and received a part of the money before they interposed 
their claim, yet it was not until some time afterwards that they 
were fully paid. There is nothing in the record to show that the 
transfer was complete, until full payment was made ; and it can 
not, in the absence of proof, be intended that such was the case. 

Assumingit to betrue,that the claimants had a legal interest tode- 
fend at the time this proceeding was instituted, there is no pretence 
that it was not rightly commenced. The receipt of full payment 
from Reid subsequently, does not affect the cause, but the assignee 
may use the claiinant’s names for the protection of interests, which 
by contract he had derived from them. Itis needless to make a par- 
ticular application of the law upon this point, to the charge pray- 
ed, as the cause must be sent back for another trial. 

This view is decisive of the many points in this cause which 
we have felt it our duty to notice. Without attempting to recap- 
itulate, it has been shewn, that the circuit court erred, at least, in 
permitting parol evidence of the letter from Reid to Lowe, and in 
excusing Hardy from giving evidence, when called by the plain- 
tiffs. r 

The consequence is, that the judgment is reversed, and the 
cause remanded. 




















<9. A subscriber for stock in an incorporated company, to whom the charter does 
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SELMA AND TENNESSEE RAIL ROAD COMPANY 
v. TIPTON. 


1. An action will lic to recover a subscription for stock in an incorporated compa. 
ny, although the charter declares, that upon the failure of the subscriber to pay 
any requisition made by the directors thereon, his stock ‘ shall be forfeited to the 
company, with the instalments which may have been paid, &e.” The right to 
claim the forfeiture, and the procecdings consequent thereupon, are merely a 
cumulative remedy. 

2. In an action by a corporation, the declaration need not specially allege a com. 
pliance with every particular circumstancg relating to its organization, which 
is required, in order to its becoming invested with the privileges and power$ 
conferred by its charter. Although it may be necessary to prove these matters 
specially, the allegation may be more general. 

3. A regular subscription for shares in the stock of an incorporated company, 


whether made previous to its organization or not, if it organizes as provided by } 


the charter, imports in itself a sufficient consideration, and may be declared on 
as the foundation of an action. 

4. Semble: Presumptions are applicable as well to corporations as individuals; 
persons acting publicly as officers of the corporation are presumed rightfully in 
office ; and the performance of all necessary stcps presumed, in order to make a 
corporate act legal. 

5. Where the act creating a corporation provides, that its members, or they who 
may become such, shall organize before their corporate existence is complete ; 
in an action to recover the price of stock subscribed for, previous to their organi- 
zation, the defendant by an appropriate plea, may throw upon the plaintiff the 
burthen of showing a compliauce with the requirements of the charter. 

6. Semble: That a legislative charter, or rather the privileges and powers con- 
ferred by it, cannot be adjudged void and inoperative in an indirect proceeding ; 
but this can only be donc in a proceeding instituted at the suit of the Stute, with 
a view to such object. 

7. Not only estoppels, technically so called, but estoppels in pais, operate both for 
and against corporations. 

8. Where the charter requiresthat a subscriber for stock in an incorporated com- 
pany, shall pay five per cent. on the amount at the time of his subscription ; if 
instead of making the cash payment, he gives his note therefor, participates in 
the organization of the company, becomes one of its directors and pays his note; 
he cannot afterwards insist as a defence to an action to recover an instalment, 

that he did not pay the fire per cent. at the time of subscribing. 


not accord that privilege, cannot withdraw from the company, and thus ayoid 
theliability to pay for it. 


—... 
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Warr of Error to the Circuit Court of Dallas. 


This was an action of Assumpsit, by the plaintiff in error, 
against the defendant. The declaration contains four counts. 
The first count avers that the plaintiff was created a coporation 
by the name in which it sues, by an act of the General Assembly, 
approved the 22d December, 1836, and in virtue of an organiza- 
zation as therein provided for; that the object of the corporation 
was the construction of a rail-road from Selma, in the county of 
Dallas, to the Tennessee river, on the line between Alabama and 
the State of Georgia, in the direction of Ross’ ferry, or some 
point below that ferry on the Tennessee river. Further, in con- 
sideration, that the plaintiff would permit the defendant to be- 
come'a member of the corporation, and proprietor of three hun- 
dred shares of one hundred dollars each, the latter promised he 
would pay to the former, thirty thousand dollars, in the following 
manner, to wit: five dollars on each share, at the time of sub- 
scribing; which sum was paid: and the remainder at such time 
as the directors of said company should appoint, in instalments, 
not exceeding ten per cent. upon twenty days notice being given 
in a newspaper, of each requisition. It is also averred, that by 
plaintiff's permission, the defendant did subscribe for three hun- 
dred shares at one hundred dollars cach, in conformity to the 
provisions of the act of incorporation; and that since the time of 
subscribing therefor, and organizing the company, to wit: on the 
20th day of October, 1838, at, &c. aforesaid, the directors did re- 
quire an instalment of two per cent. to be paid on the defendants 
stock, on the first day of December, thereafter, and gave twenty 
days notice of the requisition in the Sclma Free Press, a newspa- 
per printed and published in said county; which instalment 
amounted to six hundred dollars—of all which, the defendant 
had notice, &c., yet he hath not paid, &c. 

The second count, omitting what is stated in the first, of the 
manner in which the plaintiff became a corporation, after aver- 
ing its organization, alleges that the defendant subscribed for 
shares of stock, and became a member of the company substan- 
tially, as does the first count. It also avers in the same manner, 
that a requisition for an instalment of five per cent. on each share, 
was made by the plaintiff, of the defendant, on the 13th March, 
1839, at, &c. aforesaid, to be paid on the 5th April thereafter; that 
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publication was made for twenty days in the Selma Free Press; 
of all of which, the defendant had notice, but has not paid, &c. 

The third count, after stating in the same manner as the se- 
cond, the defendant’s subscription or contract for stock, and its 
terms, alleges, that the defendant did become a member of the 
corporation, and proprietor of three hundred shares, in conformi- 
ty with the provisions of the act of incorporation. It is then 
averred, that on the 24th day of June, 1839, a requisition was 
made of an instalment of five per cent.,to be paid on the first of 
December, thereafter; that publication was made in the Selma 
Free Press, &c. for twenty days—of all which, the defendant had 
notice, but has not paid, &c. 

The fourth count is for money lent, and advanced, &c. To 
the three first counts, the defendant demurred severally, and to 
the fourth, he pleaded non-assumpsit and nul ticl corporation. 
The demurrers being sustained, the plaintiff declined amending 
his declaration, and the cause was thereupon submitted to a jury 
upon the issues of fact, to the fourth count. On the trial, a bill 
of exceptions was sealed, at the instance of the plaintiff, from 
which it appears that the plaintiff offered as a witness an indi- 
vidual who was one of the commissioners mentioned in the act 
of incorporation, was secretary to the board, and afterwards of 
the company, who testified that the commissioners, shortly after 
the passage of the act of incorporation, opened books of subscrip- 
tion to the capital stock of the company, as directed therein. On 
the first two days, the sum of three hundred thousand dollars 
were subscribed by several individuals, among whom the defend- 
ant was a subscriber for three hundred shares, amounting to 
thirty thousand dollars. The book of subscription first stated the 
object proposed, with a written promise in these words: « We 
the undersigned agree to pay the sums annexed to our respective 
names, towards the capital stock of the Selma and Tennessee rail 
road company, in conformity with the provisions of the act in- 
corporatidg said company.” Immediately under which were 
drawn four columns, in the first of which was set down the day 
of the month and year; in the second, the subscribers for stock 
wrote their names; in the third the number of shares subscribed; 
and ‘in the fourth, the aggregate sum to be paid therefor. 

The five per cent. on the stock of each subscriber was in a few 
instances only, paid in cash; but notes were taken by the com- 
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missioners for the amount payable to themselves. T 7 defend- 
ant was one Of those who, instead of paying cash, gave his note,’ 
which he has since sual Duving the time the books were open, 
there was no efivrt to conceal the manner in which the business 
was transacted, and all persons had opportunities of being inform- 
ed of it. The notes, instead of the cash, were taken for the con- 
venience of the subscribers as cash, inasmuch as the company 
had no use for money at that time. After the supposed organi- 
zation of the company, hereaticr stated, all these notes were 
transferred by the commissioners to the company, and the most 
of them, were paid out by the company to the contractors who 
had undertaken to do work for them in reference to such a mode 
of payment. And the commissioners also paid aver to the com- 
pany the cash they had received at the time of subscription. At 
a meeting of the commissioners previous to that holden for the 
purpose of organization, they were of opinion that the company 
might organize under the charter; and five hundred thousand 
dollars being subscribed, and five per cent. thereon paid in cash 
and notes, they accordingly gave notice by advertisement in a 
newspaper, that an election of nine directors would be made by 
the company at a time and piace designated. Pursuant to the 
notice, an election was holden—a n najority in interest of the stock- 
holders being present in person, or by proxy, and nine directors 
were re ing to serve for one year “At this election, the defend- 
ant and a majority of the ccmmissionets were present, and the 
former joined in the proceedings, and actually voted. The direc- 
tors-thus clected, chose a President from among themselves, and 
continued the prosecution of the work by collecting materials and 
making contracts for grading, &c., and did grade twenty-seven 
miles of the road; collected money from the subscribers and made 
payments to the contractors, for w ork done, &e.and in the prosecu- 
tion of the business, contracted debts to the amount of about forty 
thousand dollars more than has been paid. That the work on 
the road has been suspended in consequence of the failure of the 
stockholders to pay up their subscriptions; and the company has 
no means of paying their debts, unless a judgment for the stock 
can be enforced. ‘That a considerable portion of the five per 
cent. required at the time of subscription was still unpaid, and due 
from insolvent persons. 

An annual clection for directors was holden in 1839, and it was 
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the last; since which time. the directors then chosen, have con- 
tinued in office. In 1838, the defendant was elected a director, 
and acted as such, and during the continuance of his appoint- 
ment paid off the note which he had given to the commissioners 
for the payment of five per cent. on his stock; afterwards, during 
the same year, he declared to the directors that he forfeited his 
stock, and would have nothing more to do with the company; 
and never afterwards attended. 

On the 13th of March, 1839, a call was made, under a resolu- 
tion of the board for the payment of five per cent. on each share, 
on the 15th April next thereafter; and on the 24th June, 1839, an- 
other requisition was made jor the same amount, on the Ist De- 
cember next thereafier. In both instances, twenty days notice 
was given by publication in a newspaper, but neither requisition 
had been paid by the defendant. 

The stockholders held the first clection of directors under an 
assurance from the commissioners that the stock had been sub- 
scribed and the first five per cent. paid as required. The plain- 
tiffread the act of 1841, to the jury, and offered to prove that the 
notes so received by the commissioners answered the purposes 
of the company as well as cash, which evidence was rejected by 
the court, and the plaintiff excepted. 

Just as the trial was entered upon, the plaintiff's counsel gave 
notice to the defendant's counsel, to produce on the trial, a certi- 
ficate of stock, which the defendant had received at the time he 
paid the note given to the commissioners. ‘The defendant lived 
eight miles from the place of trial, and did not go home while it 
was progressing: on the next day, but before the trial had closed, 
the plaintiff proposed to ask defendant’s counsel if he had not the 
certificate in his possession; but the counsel making oath that he 
knew nothing of it, except as derived from the defendant in the 
character of counsel, the court refused to compel an answer to 
the question. The plaintiffthen proposed to prove that a certi- 
ficate of stock had been given to the defendant at the time he paid 
his note, given for the five per cent. but this as well as a propo- 
sition to prove its contents, was refused by the court. To all 
which the plaintiff excepted. 

The court charged the jury, that before the company could be 
organized there must have been five per cent. on the five hundred 
thousand dollars subscribed, paid in gold or silver, or its repre- 
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sontative; and if this was not ion it was not a legal corporatior, 
and the plaintiffcould not recover of the detendant, unless he was 
estopped by his own acts. That he was not estopped bya 
knowledge of the manner in which the intalment was paid; by 
attending, acting and voting at any meeting of the stockholders 
or directors, either previous, at, or subsequent to the supposed 
organization of the company. 

The plaintiff’s counsel prayed the court to charge the jury as 
follows, that as by the charter the commissioners are directed to 
supervise the subscriptions, and to see to the performance of the 
conditions precedent to the organization of the company, and the 
first election of the officers was held under their authority, &c., 
the organization must be considered to have been properly done, 
unless the State interpose; and the defendant cannot show the 
illegality of the acts of the commissioners as a defence. Which 
charge was refused: Further, that if the defendant was aware, 
that much the greater part of the five per cent. due on subscrip- 
tion was paid in notes, and himself and the other subscribers, 
with this knowledge, accepted the charter; gave his note which 
he paid; attended and acted as a stockholder and director, he can- 
not insist on the failure to make the cash payment as a defence 
to the action; which charge was also refused. . Again, if the de- 
fendant has paid any instalment since the supposed organization, 
and received a certificate of stock, then he cannot successfully 
defend this action on the ground that the company was not legal- 
ly organized. Which charge the court considered abstract, and 
consequently refused to give it. Also, that the commissioners 
were the agents of the State, and if they received notes previous 
to the organization of the company, for the instalment due upon 
subscription, the defendant cannot resist a recovery upon proof 
of that fact, although the commissioners, in this respect, exceeded. 
their authority. That the third section of the charter, only fixes 
the time when the first instalment was due, and does not make 
its payment before the election of directors an indispensable pre- 
requisite; which charge the court refused to give. Again; that 
if there was an organization of the company in fact, and the 
transaction of business as a body corporate for several years, the 
defendant cannot object that the organization was irregular; and 
this although the company,.by mismanagement of the commis- 
sioners may have commenced business before the requirements 
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of the charter had been complied with; which charge the court 
refused to give. One other charge was prayed and refused, which 
it will be unnecessary to state, as it is in substance a repetition of 
several of the others already recited. The questions of law aris- 
ing upon the bill of exceptions are duly reserved. Under the 
ruling of the court, the jury returned a verdict for the defendant, 
and a judgment was thereupon rendered. 


Darean and Epwarps, for the plaintiff in error.—1. The de- 
murrer to the declaration was improperly sustained, as the fact 
of organization is sufficiently alleged. [3 Ala. Rep. 660; 1 Id. 
241; 5 Mass. Rep. 80; 10 Id. 8327; 5 H. & Johns. Rep. 122; 1 
Johns. Cases, 132; 14 Johns. Rep. 238; 2 Bibb’s Rep. 577; 4 
Rand. Rep. 579; 2 Cow. Rep. 664. See charter, passed in 
1836.] 

2. The plaintiff should have been permitted to prove, that the 
notes taken by the commissioners answered the purposes of the 
company ascash. Further, that a certificate of stock was re- 
ceived by the defendant; this would have been proof of its exis- 
tence, not the contents of the paper. [3 Phil. Ev. C. & H’s notes, 
1187; 7 Wend. Rep. 34.] The reason given by the defendant’s 
attorney, for refusing to answer as to this point were insufficient 
to excuse him. [3 Phil. Ev. C. & H’s notes, 1186; 4 Wash. C. 
C. Rep. 719; 17 Johns. Rep. 335; 18 Id. 330.] 

3. Even conceding that five per cent. should have been paid 
in cash, for stock subscribed for at the time of subscription, and 
still the defendant cannot take advantage of the reception of notes 
instead of money. 1. Because of his knowledge and adoption 
of all the irregularities complained of. [16 Serg’t & R. Rep. 
140; Angell & Ames on Corp. 295-8; see also notes, 48; 1 Caines 
Rep. 381; 5 Litt. Rep. 47; 6 Verm. Rep. 315; 3 Hawks’ Rep. 
520; 2.Greenl. Rep. 404; 1 Hall’s Rep. 191-8; 5 N. Hamp. Rep. 
367; 7 Pick. Rep. ; 7 Mass, Rep. 184; 7 Conn. Rep. 86; 3 
Pick. Rep. 327; 11 Mass. Rep. 118.] 2. Because the company 
have, since its organization, as well as himself, ratified and ap- 
proved his subscription, by his election to, and acceptance of a 
place in the directory, &c. [Ang. & A. on Corp. 48, 138, 195-8; 
11 Mass. Rep. 138.] 3. Because the subscription for stock, or- 
ganization of the company, &c., were all done under the direc- 
tion of commissioners appointed by the State. [3 Hawks’ Rep. 
100 
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520; 4 Paige’s Rep. 229; 1 Mete. °. & P. Dig. 563, sec. 232. 4. 
Because the five cent. has been paid, and the company de facto 
organized. [2. Phil. Lv. 288, 305; 16 Mass. Rep. 101, 301; 5 
N. Hamp. Rep. 367; 12 Wheat. Rep. 70-6; 10 Wend. Rep. 267; 
5 Litt. Rep. 45; 6 Verm. Rep. 315; 1 Hall’s Rep. 191.) 

4, The defendant could not absolve himself from all liability to 
pay his proportion of the debts of the company, contracted upon 
the faith of stock subscribed, but not paid for. Justice and good 
morals forbid it. [Ang. & A. on Corp. 295; 21 Wend. Rep. 
273.] 

5. The provisions of the charter in respect to the manner in 
which the stock was to be paid for are merely directory—and it 
is not for the defendant to object that a cash payment was not 
made in specie, at the time of subscribing. [2 Stewart's Rep. 
147; 11 Johns. Rep. 101—sce note; Angell & A. on Corp. 292; 
13 Eng. C. L. Rep. 194; 1 Caine’s Rep. 381.] 

6. ‘The defendant cannot set up as a defence, that the plaintiff 
is not a corporation; the cases in the New York Reports, and in 
8 Serg’t & R. Rep. which maintain the right of a corporation to 
show a non-performance of a condition precedent, are very un- 
satisfactory. But if it were allowable to make such a defence, 
it cannot avail in this case; because the plaintiff had been recog- 
nized as a corporation before this suit was brought. [Statutes of 
1838 and 1841.] 

Plaintiff’s counsel also cited, 5 Mass. Rep. 230; 2 Johns. Ch. 
Rep. 389; 5 Id. 381-7; 9 Wend. Rep. 351, 379; 5 H. & Johns. 
Rep. 122. q 











R. Sarroup, and J. B. Cuark, for the defendant.—1. The de- 
murrers to the three first counts of the declaration, were rightly 
sustained. It should have been specially alleged, how the plain- 
tiff became a corporation, and not generally that the company was 
organized according to the provisions of the charter; this is a con- 
clusion of law which the court should determine from the facts. [1 
Chit. Ple. 521; 2 Marsh. R.550.] Further, that five dollars was 
paid on each share, at the time of subscribing. [1 Chitty’s Plead. 
309, 315; 1 Caine’s Cases in Error, 86, 94; 8 Serg’t & R. Rep. 
219; 9 Johns. Rep. 217; 11 Id. 98; 14 Id. 238.] Nor isit alleged 
with sufficient precision that the defendant promised to pay. 
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fl Chitty’s Plead. 298. ] The fact of subscription is not equiva 
lent to a special promise. 

2. But admitting that the objections pointed out to the declara- 
tion, cannot be sustained, then it is insisted, that an action will not 
lie for Ye non- “pay ment of stock; the only consequence is a for- 
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feiture o 


which maintain this to be a cumulative remedy, are founded on 
statutes essentially different from the charter before us. This 
court have decided in analogous cases, that there is no remedy 
by action. [58.& Por. Rep. 17; 3 Por. 182. See also, 1 Caine’s 
Cases in Error, 94; 2 N. Hamp. Rep. 380; 7 T. Rep. 36; 2 
Bibb’s Rep. 577; 5 H. & Johns. Res 122 

. That all the facts necessary to constitute the plaintiff a cor- 
poration, shouid have been proved under the state of the plead- 
ings. [18 Johns. Rep. 137; 8 Verm. Rep: 445.] Where an act 
of the Legislature prescribes the manner in which a number of 
individuals may become a corporation, the directions of the act 
must be complied with. [2 Cranch’s Rep. 167; 2 Wheat. Rep. 
691; Ang. & A. on Corp. 49, 62.] One of the conditions to be- . 
come a corporation in the present case, was the payment of five 
per cent. at the time of subscribing for stock, on the amount there- 
of; this requirement being disregarded, there could be no regu- 
[1 Caine’s Cases in Error, 86, 94 and 9; 11 and 
14 Johns. Rep. ut supra; 14 Serg’t & R. Rep. 434; Ang. & A. 
on Corp. 64, 276; 6 B. & ©. Rep. 341;] and the plaintiff cannot 
maintain an action, [2 Stew’t Rep. 175.] 

4. The acts of the defendant do not estop him from insisting 
that the plaintiff has no corporate existence; for they cannot 
make the plaintiff a corporation, but as already said, a compliance 
with the conditions of the statute can alone invest it with the 
power to contract and sue. [10 Mass. Rep. 384; 14 Mass. Rep. 
286.]_ The case cited for plaintiff, from 16 Mass. Rep. 94, was 
in relation to a contract with a corporation duly organized, and 
as'we insist, not applicable. The statutes of 1838, wid 1841, do 
not make the plaintiff a corporation, the latter was passed after 
the suit was brought. 

5. The defendant's counsel having declared, that his know- 
ledge of the certificate of stock was as counsel, the court properly 
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6. The first call made on the stockholders according to the 
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afurther answer. [1 Porter’s Rep. 433.] 
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evidence set out in the bill of exceptions, was in 1839, after the 
defendant’s withdrawal from the company. It is then fairly in- 
ferrable that the debts of the association were contracted after 
the defendant dissolved his connection with it. This being the 
case, there is no petence for saying that he could not withdraw to 
the prejudice of creditors. 

7. If the demurrer to the three first counts was improperly 
sustained, the plaintiff has not been prejudiced, but has had the 
benefit of them under the common counts, and cannot therefore 
insist on the error in the judgment upon demurrer. 

The defendant's counsel also cited, 13 Serg’t & R. Rep. 256; 
8 Johns. Rep. 378; 14 Id. 416; 8 Wend. Rep. 267; 15 Id. 316; 8 
Mass. Rep. 138; Ang. & A. on Corp. 303, 4, 9, 10, 11. 


COLLIER, C. J.—1. The act of the 22d December, 1836, 
“ to incorporate the Selma and Tennessee Rail Road Company,” 
among other things provides, that there shall be established a 
company with a capital of twelve hundred thousand dollars, in 
shares of one hundred dollars each, for the purpose of construct- 
ing a rail road from, and to, the points mentioned in the first count 
of the plaintiff’s declaration. That books of subscription to the 
stock of the company, shall be opened under the superintendence 
of certain persons, who are particularly named. That the sub- 
scription for stock, shall be paid as follows, viz: « five dollars on 
each share, at the time of subscribing, and the remainder at such 
time as the directors hereafter mentioned may appoint. Pro- 
vided, that not more than ten per cent. shall be called in at any 
one time, and twenty days notice given in some public newspa- | 
per for the payment of each instalment.” Further, «that the 
said commissioners, or a majority of them shall, after the sum of 
five hundred thousand dollars of said stock has been subscribed, 
give public netice in some newspaper for the election of nine di- 
rectors, who shall be stockholders, at such time and place as a 
majority shall direct; and the stockholders, either in person; or by 
attorney, shall meet at the time and place designated, and proceed 
to the election of said directors, to serve for one year, and until 
their successors shall be elected, &c.” And the subscribers to 
the capital stock, their successors and assigns are, by the act, 
created a body corporate, by the name and style of the Selma 

* Tennessee Rail Road Company, and invested with power 
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to do all lawful acts incident and pertinent to a corporate body, 
and which may be necessary and proper for the convenient trans- 
action of its own affairs, &c. It is also enacted, « that if any 
stockholder shall fail, or neglect to pay any instalment required 
to be paid, for the period of ninety days next after the same shall 
be due and payable, the stock on which it is demanded, shall be 
forfrited to the company, together with the instalments which 
may have been paid thereon, and a new subscription may be 
opened to mak up such deficiency as may be caused by the non- 
payment aforesaid: Provided, that nothing in this section shall 
beso construed as to prevent the President and Directors of said 
rail road company from offering for sale the stock of any default- 
ing stockholder, or so much thereof as may be necessary to pay 
such defalcation, after giving twenty days notice of the time and 
place of said sale, in some newspaper, and out of the proceeds of 
said sale, after paying the amount of such defalcation, which 
may be due and unpaid, with all costs, the residue, if any, shall be 
paid over to the said defaulting stockholder.” 

We have recited this much of the charter, because it is mate- 
rial to an examination of the declaration. The questions arising 
upon the defendant’s demurrer are, 1. Will an action lie upon 
a subscription for stock, such as that declaredon? 2. Conceding 
that an action is maintainable in such case, are the three first 
counts sufficient in law? 

1. There can be no question but an action of Assumpsit may, 
be brought upon the defendant’s subscription for stock, unless jt) 
is impliedly or expressly inhibited by the act under which the) 
plaintiff claims a corporate existence. Such was held to be the} 
law in Beene v. The C. & M. Rail Road Company, [3 Ala. Rep! 
N.S. 660.] In that case, the charter of the company provided, 
that “on failure of any stockholder to pay the amount due upon 
his, her or their stock, in pursuance of any call made by the 
President and Directors as aforesaid, within sixty days after such 
call, they shall be authorised to sell said stock: Provided, the same - 
can be sold at not less than par value, for the amount so due.” 
It was insisted that the corporation had no other remedy to 
coerce the stockholders to pay for their stock than to sell the 
same as the act prescribed; but this court’considered that reme- 
dy to be merely cumulative, and not at all affecting the right to 
sue upon the direct promise to pay. So also in Instone v. The 
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Frankfort Bridge Company, [2 Bibb’s Rep. 576.) The chairtet 
declared, that if an instalment required on any share should 
not be paid at the time prescribed, the right or interest of 
the holder thereof, should be sold at public auction, &e. It ap- 
peared that the shares on which instalments were sought to be 
recovered, had been offered, but not sold for want of bidders. 
The court said, that « the provision of the act giving to the com- 
pany the right to sell the shares of a delinquent subscriber does 
not amount to a negative of their right to any other remedy, 
seems equally clear. The provision is in the affirmative, and it 
is a maxim of the common Jaw, that an affirmative statute does 
not take away the common law.” Again: «itis further argued, 
that as the company have elected to proceed under the act by 
exhibiting for sale the shares subscribed by the defendant, they 
are precluded from resorting to a suit at law. Had the shares 
been sold, their right to sue the defendant would without doubt, 
have been destroyed. But an unsuccessful attempt to scll, must 
surely be attended with a different effect. In that case, his right 
to the shares and to the immunities and emoluments attached to 
them remained; and therefore, according to the dictates of law, 
as well as of common sense, his obligation to pay could not be 
extinguished.” 

And where an action was brought by an incorporated-com- 
pany against a defendant on his subscriptions for stock, it appear- 
ed that the company were authorised by the act of incorporation to 
make calls upon the stockholders for the sums respectively sub- 
scribed by them, in such proportions, and-at such times as the di- 
rectors saw fit, under penalties of forfeiture of the shares sub- 
scribed, and of the previous payments made thereon; it was held, 
1. That the company, might, in case of non-payment proceed by 
suit to recover the amount of the calls, or declare a forfeiture of 
‘ the stock. 2. Even after suit brought, they might declare a for- 
feiture, and it could not be pleaded in bar of the further mainte- 
nance of the suit, where the value of the stock forfeited is not 
equal to the money due the company; and such plea, to be good, 
should contain an averment of equality of value. But if the stock 
forfeited, be less than the sum due, the defendant should be al- 
lowed its value in dimifution of the recovery against him. The 
right of forfeiture was regarded as a cumulative remedy, and 
governed by the same rules, as if it it had been provided for by 
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the agreement of the parties. «It is the same as if the defendant, 
in addition to the promise of payment, agreed that on default, the 
directors of the company should have power to declare the for- 
feiture of the stock; in other words, that the company might re- 
sume their title to the stock sold. The effect of such a proceed- 
ing is perfectly well settled in every department of business. 
When the mortgagee of real or personal estate takes the thing 
pledged and sells it, or finally converts it to his own use, he is 
paid so much only towards his debt as the thing sold for, or was 
worth at the time ‘of the conversion. [Globe Ins. Co. v. Lansing, 
5 Cow. Rep. 380; Lansing v. Goelct, 9 Id. 346, 352, 353; Spencer 
v. Ex’rs of Harford, 4 Wend. pee 381; Case v. Boughton, 11 Id. 
106.] And where the equity of redemption is released, or a strict 
foreclosure resorted toin any form, then so much is . paid as the 
value of the thing mortgaged, at the time when the title be- 
comes absolute in the mortgagee amounts to. [Spencer v. Ex’rs 
of Harford, 4 Wend. her 331; Morgan v. Plumb, 9 Id. 287.”] 
It was then concluded, that the forfeiture of the stock, which was 
but another name for forclosure was not necessarily an extinguish- 
ment. [Elerkimer M. & H. Co. v. Small 21 W end. Rep. 2738.) 

But it is insisted that the case at bar is distinguishable from 
those cited, in the positive and peremptory terms which are em- 
ployed in the act in respect to a forfeiture of stock; here the lan- 
guage is imperative, and declares, that upon neglect to pay any 
instalment demanded, the stock « shall be forfeited to the compa- 
ny, &c.” and that the pete iso docs not impose upon them the ne- 
cessity of selling, but makes it discretionary with them. This ar- 
gument cannot be maintained. A subscribercannot speculate upon 
the chances of a rise in stocks, and if the enterprise promises to be 
‘unprofitable, elect at his pleasure, to avoid a direct promise to pay 
by failing to meet calls made under the authority of the charter. In 
legal effect, there is no difference between the provision considered 
in the case in 21 Wen., and the 17 section of the act before us; un- 
der « penalty of forfeiture,” and « shall be forfeited,” in the con- 
nection in which they are found, are equivalent expressions. All 
forfeitures consequent upon the non-performance of some actor duty 
are regarded as penalties, and if absolute at law, are usually re- 
lieved against in equity. 

In the cases cited from 8 Ala. Rep. and 2 Bibb, though they 
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do not expressly declare a forfeiture of stock to be a conse. 
quence of the subscriber’s delinquency, yet the acts of incorpora- 
tion, which were there examined, authorised a sale of stock upon 
the failure to pay an instalment. Now as such a sale could only 
have been made so as to pass a title to the purchaser, upon the 
supposition that the legal tittle had revested in the company, the 
authority to sell, implies a forfeiture, and will be quite as potent 
in its consequences as if it was expressed. The provision, not- 
withstanding its terms, when literally interpreted, may favor such 
an idea, does not authorise the company to appropriate to itself 
any stock on which calls shall not have been met without ac- 
counting to the proprietor to the extent of its fair market value. 
Such an enactment in Herkimer M. & H. Co. v. Small, was apte 
ly assimilated to a mortgage in its effects; that by the neglect to 
pay an instalment, there was:a forfeiture at law, and a sale might 
be made of the stock as a means of enforcing payment; if it sold 
for more than was due, the stockholder should be entitled to the 
excess, if for less, the company might recover the deficiency. 
The terms of the 17th section, are substantially those usually em- 
ployed in a mortgage, and are annexed to the contract by which 
one becomes a subscriber for stock, quite as directly as if a lien 
had been given by deed to the company; and in our judgment 
their legal interpretation and effect must be as a mortgage, and 
nothing more. 

It is however, argued, that the case of the Trustees of the Uni- 
versity v. Winston, [5 8. & P. R. 17,] is a direct authority to show 
that the forfeiture of stock was absolute under the charter, by the 
election of the subscriber not to pay an instalment, and was ex- 
clusive of every other remedy by the company. In order to test 
the justness of this argument, we will briefly examine the case © 
cited. That was an action of debt upon several bonds, executed 
by the defendant, for the payment of money at different times, in 
consideration of the purchase of several tracts of land of the 
plaintiffs. The lands were a part of those granted to this State by 
the Federal Government, for the establishment of a “ Seminary of 
learning.” ‘The act which incorporated the board of trustees, 
and invested them with the legal title to the lands, among other 
things provided, that if a purchaser of any tract of land from the 
trustees, should « fail to make punctual payment of the amount of 
any one of the instalments which may become due on said tract 
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of land, the land shal] be absolutely forfeiied to the said trustees 
with the money paid thercon;” and the trustees are au manning 
after the expiratio n of three months, to dis se8S > person in 
possession, by a writ of unlawiul detainer, oo : P; rovided, that 
the purchaser or his assignee may, within three months a r the 
first instalment falls due, which is unpaid, execute a bend or bonds 
with sufficient personal security for the payment of each of the 
remaining instalments by the time they respectively become due; 
and in such case, the land shall remain in the possessicn of s 

chaser or his assignee. The question was, whether the plainti ls 
could maintain their action, and the court hcid, 1. That.the act 
of the legislature apes ng the Trustees of the University, 
made them a public corporation, and was. subject to modification 
by the authority wwiets enacted it. 2. That the statutes which 
provided for the sale of the lands cai an absolute forfeiture 
as the consequence of a failure to pay the purchase money with 
punctuality, and that no suit could be sustained upon a bond, un- 
less it was commenced within three months after its maturity. 
The grounds upon which the conclusion on the second p ~ rests, 
are these: the legal title to the University lands was vested in the 
State; for their sale and every thing counceted .1 with ‘it it was 
within the competency of the legislature to provide; this being the 
case, and the acis upon the subject being public > laws, they were 
operative proprio vigore to annul the contract of purchase with- 
out any act done on the part of the trustees, where the cond.t.ons 
they prescribed were not complied with. The same principle is per- 
haps more clearly if not more happily expressed in the subsequent 
ease of Gill v Taylor [3 Por. R. 185] « There” say the court, «is a 
distinction between forfeitures at common law and under statutes, 
The rule of the former requires the party entitled to the forfeiture, 
todo an act which the law directs, to derive any benefit from 
the forfeiture. But a statute prescribes that a forieiture shall be 
the consequence of an act, which is prohibited by it, or of an 
omission to do what is required; any one who may incur a for- 
feiture will be deprived of all his interest in, and title to the estate 
upon which the forfeiture operates, at the time the forfeiture ac- 
crued, and is disabled by law, from retaining the title or other in- 
terest, until the party entitled to the forfeiture, shall assert bis right 
to it. The common law allows a discretion, and gives a fortei« 
ture to the party entitled to it if he choose to take it. But sucha 

101 





802 | ALABAMA. 


Selma and Tennessee Rail Road Company v. Tipton. 





a . 





statute gives no discretion; it determines the will of the party en- 
titled to the forfeiture, and makes the act when it is done or omit- 
ted an absolute and complete forfeiture.” [See also Kennedy and 
Moreland v. The heirs of McCartney, 4 Porter's Rep. 157; U. 
S. v. Grundy & Thornbugh, 3 Cranch’s Rep. 350, et post; U.S. 
v. 1960 bags of Coffee, 8 Cranch’s Rep. 404; Fontaine v. Phoenix 
Ins. Co. 11 Johns. Rep. 300; Kennedy v. Strong, 14 Johns. Rep. 
131.] : 

Notwithstanding the generality of the terms in which the court 
expresses itself arguendo, in the cases cited, it is apprehended 
that no-case can be found where a forfeiture declared by statute 
in favor of an individual or private corporation, which is but an 
artificial person, vests a right, or confers a title, unless the party 
entitled shall so elect. In all the cases cited to this point, it will 
be found that the legislature had signified in advance, the conse- 
quence of a future act or omission, so far as the public were con- 
cerned; and this was regarded as equivalent to a subsequent elec- 
tion: wherever it is left to the discretion of some public agent to 
treat the act or omission as a forfeiture; in order to give to it that 
effect, he must make known such an intention. True, there are 
cases in which it has been held, that a provision in an act char- 
tering a private corporation, authorising the sale of stock for the 
default of a subscriber in paying the amount of his subscription, is 
an implied inhibition of the right to sue for calls made by the com- 
pany. But these cases are not placed upon the ground, that the 
stock by the non-payment of calls revests in the company, eo in 
stanti; they rest upon the familiar maxim, ezpressio unius, exclu- 
sio est alterius, viz: by giving one remedy, the legislature implied- 
ly excluded every other. 

Without considering at greater length the effect of the 17th 
section of the charter, we will close the view which we have 
thought proper to take of this branch of the cause, by adding to 
the citations already made, several others upon the right of a cor- 
poration to maintain an action on a suhscription for its stock.— 
[F. G. Company v. Alexander, 2 N. Hamp Rep. 380 ; Goshen 
Turnpike Co. v. Hartin, 9 Johns. Rep. 217; Dutchess Cotton 
M. Co. v. Davis, 14 Johns. Rep. 238; Taunton & So. Boston 
Turnpike v. Whiting, 10 Mass. Rep. 327; Middlesex Turnpike 
Corporation v. Swan, Id. 384; Franklin Glass Co. v. White, 14 
Mass. Rep. 286; Chester Glass Co. v. Dewey, 16 Mass. Rep. 
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94; New Bedford & B. T. Corporation v. Adams, 8 Mass. R. 
138; Salem M. D. Corporation v. Ropes, 6 Pick. Rep. 23 ; Cen- 
tral T. Corporation v. Valentine, 10 Pick. Rep. 147; Essex B. 
Co. v. Tuttle, 2.Verm. Rep. 393; Grays v. Turnpike Co. 4 
Rand. Rep. 578; Tar River N.Co. v. Neal, 3 Hawks’ Rep. 520; 
Worcester T. Co. v. Willard, 5 Mass. Rep. 80; The Bear Camp 
River Co. v. Woodman, 2 Greenl. Rep. 404; Phillips L. Acade- 
my v. Davis, 11 Mass. Rep. 113.] 

It is further insisted, that the demurrer was properly sustained; 
because it does not appear from the declaration that the plaintiff 
had become a body corporate, authorised to sue, &c.: neither 
does the defendant’s subscription for stock constitute a valid con- 
tract, nor is an’ express promise to pay alleged. In each of the 
three first counts, it is stated in general terms that the plaintiff is a 
corporation, in virtue of an act ofthe Legislature, and an organ- 
ization thereunder, as required. But this mode of declaring is ob- 
jected to, and it is said that the manner of organization should be 
specially alleged, that the court itself may determine whether 
the law has been complied with. 

In the President, &c. of the U. S. Bank v. Haskins, [1 Johns. 
Cases, 132,] on a demurrer to the plaintiff’s declaration, it was 
contended that the act incorporating the Bank was a private 
act, and should have been set out in extenso. But the court were 
fof opinion, whether the plaintiff was a public or private corpora- 
,tion, it was not necessary to set forth the charter, or the names of 
the individuals composing the company. And in Grays v. Turn- 
pike Co. [4 Rand. Rep. 578,] it was said, that although it is part 
of the case of a corporation which sues, to make out, under a pro- 
per issue, its corporate existence, yet “they need not indeed set 
forth in their declaration, by way of averment, how they were a 
corporation.” ‘To the same effect are Angell & Ames on Corp. 
377; Bank of Utica v. Smalley, [2 Cow. Rep. 778.] The case 
of Harrison v. Wilson, [2 A. K. Marsh. R. 550,] determines no 
question adverse to the sufficiency of the declaration. It decides, 

' that a plea should not aver matter of law and fact; but it should 

} set out all the facts from which the law is deducible, leaving the 

’ law thereon to the court. 

;  Itis laid downin many cases, some of which are included in 
the citations already made, that the interest acquired by subscrib- 
ing for shares in the stock of an existing incorporated company, 
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is a good cons deration to support an lithe ital a subscriber. 
It might well be inferred frem what we have already seen, that 
where a person who becomes a stockholder of an incorporated 
pempan y by signing an agreement with other subscribers, by 
which they prom-se to es a in there sum for every share set op. 
pos.te their names, he is hable in an action at the suit of the com- 
pany. In Satie v. The . B. Co, [2 Bibb, 576,] it was held, 
that in an action by a corporation agaist a subscriber of stock, 
no other consideration need be shewn than the subscription ac- 
cording to the terms of the charter; that im 2 a legal liabili- 
ty, the law oa sa promise to pay. Chitty says, « It has been 
considered, that where the contract is founded upon a legal lia- 
bility, end silted a promise, it is sufficient to state such liabili- 
ty, without al lleging formally that the is it promised, as in 
assumps.t ona b.!] ofexchange ; and an agreement between two 
parties, but omitting the mut ‘val promises, was held sufficient, be- 
cause the agreement imported a — ise.” [1 vol. on Plead. 298.] 
If the sonnoteriee cited, as to the allegations of the counts demurr- 
ed to, are to be recognized as besa down the law correctly, and 
to us ty seem well sustained by principle, the conclusion is per- 
fectly clear that the objections taken by the defendant are not well 
founded ; and that the demurrer should have been overruled. 

2. We come now to cons.der the questions arising upon the 
bill of excey tons. It is said, that presumptions are applicable as 
well to corpor ons as individuals: that persons acting publicly 
as officers of a corporation are pres va rightfully in office, 
and all necessary steps presumed, in order to make a corporate 
act legally operative. So, acharter, from the long exercise of 
corporate rights, or the acceptance of a new charter from the 
acts of the corporate officers, as well as many other things, may 
be presumed from circumstances. [Bank of the United States | 
v. Dandridge, 12 Wheat. Rep. 70, et post; The State v. Carr, | 
5 New Hamp. Rep. 367; in Hagerstown T. R. Comp. v. 
Creager, 5 Har. & J. R.125. See also, 1 Pick. Rep. 279; Id. 
372; 17 Mass. Rep. 1 and 479.] the court say, « Where a cor- 
poration has gone into operation, and rights have been acquired 
under it, every pre somnptic n should be made in favor of the le- 

ality of its existence.” [See also, Trott v. Warren, 2 Farf. Rep. 
227.] So, in All Saint’s Church v. Lovett, [1 Hall’s Rep. 191,] 
jt was held, that where there had been a corporate body de facto, 
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for a considerable time claiming to be a corporation and holding 
and enjoying property as — it will be presumed that all mere- 
ly formal requisites to the due creation of a ec ma pres have 
been complied with. [See also, U.S. v. Amedy, 11 Wheat. R. 
392.| 

Although it has been repeatedly held, that a person sued by an 
association, claimi ing to bea ennpeiiiitels may throw upon the 
plaintiff the burthen of proving their corporate existence, yet it 
has been decided whenever tie point way been made, that a char- 
ter cannot be adjudged void in an indirect gi Thus, 
where an act of the legis!atur. a that 1 hundred 
shares had been subscribe ad, the cominissioners should certify that 
fact to the Governor, who sh va incorporate the eae see &e. 
The certificate was made, 
the government subscribed nein datent dollars ; when, in 
truth, three hundred shares of the number required, were fictiti- 
ous stock, subscribed for the purpose of deceiving the Governor, 
and thus procuring the charter. On these facts, it was said, «If 
this charter was deceptively obtained obtninad by false repre- 
sentations, it could not,inac collateral action, inan action brought 
by the company to — the performance of contracts entered 
into with it, be declared void. But ifthis charter had been fraud- 
ulently obtained, on which I am not called upon to give any opi- 
nion, still until that question had been directly decided, in a pro- 
eeeding instituted in this court, which alone hs 18 jurisdiction, ei- 
ther by scire facias, to repeal the charter, or declare it forfeited, 
or by a writ of quo warranio at the suit of the State, in which 
the State must be a party, and a party to the judgment for the 
seizure of the franchise, the re is no instance of calling in question 
the right of a corporation, for the purpose of declaring its char- 
ter void, but at the instance, and on behalf of the government, 
and never on the relation of any individual.” [The President, 
&c. of the K. & C. Turnpike Road Co. v. McConaby, 16 Serg. 
& R. R. 145.] After laying down the law in terms quite as ex- 
plicit, in the State v. Carr, [5 N. Hamp. R. 371,] the court say, 
“in cases of this kind, it is enough to show that there was a char- 
ter under which the corporation was acting; and that it was 
wholly immaterial whether the corporation had complied with the 
requisitions of the charter or not. That isa matter to be settled 
in a suit between the government, which created the corpora- 
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tion, and the corporators, znd not collaterally, in a prosecution 
by another State against a stranger to the corporation.” 

In the Tar River Nay. Co. v. Neal, [8 Wawks’ R. 520] it was de- 
cided, that where, by a charter, commissioners are directed to as- 
certain the performance of a condition precedent to incorporation, 
and they declare it, though falsely, to have been performed, it shall 
be deemed true, until the sovereign power interposes. A wrong 
doer, sued by the corporation, cannot show the falsity of such 
declaration. [Grays v. Turnpike Co. 4 Rand. Rep. 578; Bear 
Camp River Co. v. Woodinan, 2 Greenl. Rep. 404; Charles Ri- 
ver Bridge v. Warren Bridge, 7 Pick. Rep. 371; Vernon So. 
ciety v. Hills, 6 Cow. Rep. 23; Lehigh Bridge Co. v. Lehigh 
Coal, &c. Co. 4 Rawle’s Rep. 9; Chester Glass Co. v. Dewey, 
16 Mass. Rep. 101; see also, 2 Blackf. Rep. 367; 8 Greenl. R. 
372:] The decision of this court, in Carlisle v. Cahawba and 
Marion R. R. Co. at the June term, 1842, is not opposed to the 
law as stated in the cases cited. That was an action brought for 
the recovery of calls made upon a subscription for stock. The 
charter did not, per se, consummate the corporate powers of the 
company, but authorised the President, &c. to require instal- 
ments to be paid upon the stock, when they should have organiz- 
ed agreeably thereto. It was held, that to entitle the plaintiff to 
maintain their action, it should be shown that the organization 
had taken place as required ; but the court do not say that this 
may not be inferred from circumstances where there are such as 
to warrant the inference ; nor that an organization de facto is in- 
sufficient to authorize a recovery. The charter expressly re- 
quired, that after the stock was apportioned according to subscrip- 
tions, then the stockholders should meet at a time and place desig- 
nated, and elect directors, &c. This was a condition precedent to 
the right to require payments to be made for stock,and was just as 
much a part of the subscriber’s contract, as if it had been recited 
therein in totidem verbis: and unless it had been performed by those 
whose duty it was to act, or in some manner waived by the sub- 
scribers, it would follow upon principles of reason and justice, that 
the company could not maintain an action. In the present case 
it is not denied, that an organization of the company, as provided 
by the charter, is necessary to the plaintiff’s right to sue, but it 
is insisted that if this-has been done, though irregularly, and espe- 
cially with the approbation of the defendant, as manifested by his 
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acts, he is bound to pay for his stock. To the consideration of 
this argument we will now address ourselves. 

We will not inquire whether the payment of five dollars upon 
each share of stock, at the time of subscription, was indispensa- 
ble to entitle the subscriber to become a corporator, or whether 
the money may be substituted by anote or bill. That there are 
cases which go the length of affirming the necessity of making 
such payment, and in cash, has not been controverted. [See 
Highland T. Co. v. McKean, 11 Johns. Rep. 100 ; Goshen T. 
Co. v. Hurtin; 9 Id. 218; Hibernia T. Co. v. Henderson, 8 Ser. 
& R. Rep. 219; Ogle v haere &c. Co. 13 Id. 256; Gray- 
ble v. York, &c. Co. 10 Id. 269 ; Leight v. Susquehanna, &c. Co. 
14 Id. See also Union T. Ca v. Jenkins, 1 Caine’s Rep. 391, 
dissenting opinion of Lewis, Ch. J. and 1 Caine’s Cases in Error, 
86, which was sustained.] The view which we take of the case 
before us will relieve us from the necessity of considering what 
may be the law on this point. The facts embodied in the bill of 
exceptions we think. place the defendant in a situation which deny 
to him the right of insisting that his subscription was not made in 
the manner prescribed by the charter. His participation in the 
organization of the company, his assent to treat it as a corpora- 
tion as indicated thereby, and still more strongly by the payment 
of his note given for the five per cent., and the acceptance of a 
place in the directory, all seem to show that he regarded the 
plaintiff as a corporation, liable to all burthens and entitled to all 
privileges which the charter provided. Under such circumstan- 
ces, both law and reason concur in saying that the defendant shall 
not be permitted to object that his subscription for stock does not 
oblige him to pay the amount, because he had not paid a part of 
it, at the time he should, or because the plaintiff should not have 
organized and assumed the exercise of corporate functions, In 
Hampshire v. Franks, [16 Mass. Rep. 87,] it is said, « No man 
can be compelled by the legislature to become a member of a 
corporation without his consent; yet if he do consent, and even 
not expressly, but by implication, he cannot afterwards deny his 
liability to the lawful exactions of the corporation, on the ground, 
that he did not solicit the privilege, and was no party to it when 
granted.” [See 2 Mass. Rep. 269; 2 Rawles’ Rep. 359.] And 
in Commonwealth v. Worcester T. Corporation, [8 Pick. Rep. 
327,] the question was, whether the road was part of the turn- 
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pike of the corporation. It appearing that they had received toll 
from persons travelling thereon, the court said, «It is not for 
them to object that the road as made has never been accepted, 
for that would be to aver their own wrong or negligence in ex. 
cuse for the omission of a duty. The fact of receiving toll, is as 
to them, conclusive evidence of their liability for repairs.” 

Not only estoppels, technically so called, but estoppels in ‘pais, 
operate both for and against corporations; and it may be laid 
down generally, that.a party will be concluded from denying his 
own acts or admissions, which were expressly designed to influ. 
influence the conduct of another, and did so influence it, and 
when such denial will operate to the injury of the latter— 
[Welland Canal Company v. Hathaway, 8 Wend. Rep. 483; 
Chester Glass Co. v. Dewey, 16 Mass. Rep. 101. See also, 
Lucas v. The Bank of Georgia, 2 Stew't Rep. 147.] Under the 
influence of this rule, it has been held, that a person entering in- 
to a contract with a company under their corporate name, can 
not object that they had not been regularly constituted a corpo- 
ration. [Dutchess C. M. v. Davis, 14 Johns. Rep.] And where 
an act of the legislature gives to individuals a corporate capaci- 
ty, uponthe performance of certain acts, a person contracting with 
these individuals, by their corporate name, will not be permitted 
to deny the performance of those acts necessary to constitute 
them acorporation. [Hamtramck v. Bank of Edwardsville, 2 
Missouri Rep. 169.] But the case of the President, &c of the 
K. & C, Turnpike Road Co, v. McConaby, [16 Serg. & R. R. 
140,] cited to another point, is more strikingly applicable upon the 
question of estoppel. There, the court decided, where a chars 
ter has been obtained by means of fictitious subscriptions for part 
of the stock, and a fraud has been committed on a real subscri 
ber, by which he has sustained or might sustain injury, no action 
can be maintained against him by the corporation, for the amount 
of his subscription ; but where such subscriber has accepted the 
charter, and by his own acts put it in operation, he cannot avail 
himself as a defence, of the fact, that part of the stock was ficti- 
tious. 

Having attained the conclusion, that the facts stated in the re- 
| cord, estop the defendant from insisting that five per cent. was 
- not paid upon the stock for which he subscribed, at the time of 

subscription, we have to inquire whether it was competent for 
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him, by an announcement of his withdrawal from the company, 
to absolve himself from liability to pay any further instalment 
which might be demanded of him. It will result from what has 
been already said, that sucha privilege is not accorded to a sub- 
scriber. This conclusion necessarily follows, if, as we have seen, 
he is liable to the action of the corporation, and cannot force them 
to resort to the remedy afforded by the charter, of claiming a 
forfeiture of stock. Besides, the subscription for stock, as it en- 
titles the subscriber to all the benefits and immunities of a corpo- 
rator is a valid contract, and of consequence obligatory upon 
him until it has been rescinded according to law. In the case of 
Kidwelly Canal Co. v. Raby, [2 Price’s Rep. 93,] it was held, 
that one of several persons who have subscribed an agreement 
inter se, to promote a joint undertaking, or common purpose, can- 
not withdraw his name and discharge himself from the engage- 


ment, without the consent of the rest of the subscribers. And if 


an act of Parliament have been passed for effectuating the pur- 
pose of the undertaking, by which certain obligations are created, 
such original subscriber is not exonerated from the liabilities im- 
posed by the act, by having, during the progress of the bill, re- 
nounced before the committee, all further connection with the 
undertaking, and desired that his name might in consequence be 
omitted in the act; nor can the circumstance of his name being 
omitted have the effect of disengaging him. [See also Martyn v. 
Hynd, Doug. Rep. 142; Religious So. v. Stone, 7 Johns. Rep. 
112; Pres’t &c. of the B. and South Amboy T. Co. v. Imlay, 1 
South. Rep. 285.] And in Marcy v Clark, [17 Mass. Rep. 330,] 
it was decided that the stockholders being made liable by an act 
of the legislature to the payment of the debts of the corporation, 
one of them could not by a fraudulent transfer of his shares avoid 
such liability. [See also United Society v. Eagle Bank, 7 Conn. 
Rep. 456.] 

We have already drawn this opinion greatly beyond what we 
had expected; and will decline the consideration of the remaining 
questions raised by the bill of exceptions, inasmuch as they are 
embraced by those considered, or will not probably arise in the 
ulterior progress of the cause. Without undertaking a special 
application of the points examined, to the bill of exceptions, or to 
recapitulate to any extent, (as the errors pointed out have been 
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made sufficiently apparent.) we will only add, that the judgment 
of the circuit court is reversed, and the cause remanded. 


McDOUGALD vy. REID & TALBOT. 


1. A decree in bankruptcy, obtained according to the statute, operates at once as 
a discharge of all the debts of the bankrupt, whether reduced to judgment or not. 

2. A levy made, on an exccution against the bankrupt, which issued previous to 
his obtaining his discharge, but after the filing of his petition, will be quashed by 
the court out of which it issued, on motion. 


Error to the Circuit Court of Macon. 


This was a motion in the court below, by the defendants in 
error, to quash an execution, and levy thereon, which had issued 
on a judgment of the plaintiff against them, subsequent to the time 
of their making application to the United States Court for the 
Southern District of Alabama, and upon which they had obtain- 
ed a decree in bankruptcy. Upon the trial of the motion, the de- 
fendants produced the record of the proceedings in bankruptcy, 
showing the petition, schedule, decree in favor of the petitioner, 
and confirmation thereof by the Hon. Wm. Crawford, certified 
by the clerk under the seal of the court ; whereupon, the court 
overruled the objection made to the admission of the transcript, 
and quashed the execution and the levy thereon, from which this 
writ is prosecuted. 

The error assigned is, the court erred in quashing the execu- 
tion. 


Gouptuwaire, for the plaintiff in error. 
BILuinesLea, contra. 


ORMOND, J.—This cause was submitted without argument. 
It is stated in the bill of exceptions, that the plaintiff objected to 
the transcript, and certificate of the record in bankruptcy, but no 
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particular cause was assigned for its rejection, nor has any been 
stated here. On looking into it, it appears to be regular. .The 
petition was filed prior to the issual of the execution, and, as is 
stated in the judgment, prior to the judgment. The plaintiff is 
recited in the petition as one of the creditors of the petitioner.— 
Some of the creditors appeared and contested the right of the pe- 
titioner to be declared a bankrupt; and that upon the hearing; he 
was by the court declared a bankrupt, and the decree, under the 
seal of the court, ordered to be certified and delivered to the bank- 
rupt, on the 5th April, 1842. This decree was confirmed at a 
subsequent term of the court, held on the 4th Monday of Decem- 
ber, 1842, when it is recited that the petitioner had complied with 
all the requisitions of the act of Congress, and that no written dis- 
sent had been filed to the decree previously made by a majority 
in value and number of the creditors who have proved their debts, 
and no cause being shown to the court why the prayer of the pe- 
titioner should not be granted, « it was ordered by the court, that 
Hiram Reid be and accordingly hereby is fully discharged of and 
from all his debts owing by him at the time of the presentation of 
his petition, to be declared a bankrupt, &c.” 

Similar proceedings were also had in the case of tle other de- 
fendant. 

Nor can any doubt exist that the proceedings of the United 
States Court, under the seal of the court, and certified by its clerk, 
must be received as true, without further proof. The only ques- 
tion, then, which remains, and the only one which it is probable 
was intended to be raised in this court, is, what js the effect of a 
decree in bankruptcy upon a debt in suit, or upon a‘ judgment ob- 
tained against the debtor, pending his application for a discharge 
from his debts under the bankrupt law ? 

The 4th section of the bankrupt law declares, « That every 
bankrupt who shall bona fide surrender all his property, and 
rights of property, with the exception before mentioned, for the 
benefit of his creditors, and shall fully comply with and obey all 
the orders and directions which may, from time to time, be pass- 
ed by the proper court, and shall otherwise conform to all the 
requisitions of this act, shall (unless a majority in number and va. 
lue of his creditors whe have proved their debts, shall file their 
written dissent thereto) be entitled toa full discharge from all his 
debts, to be decreed and allowed by the court which has declar- 
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ed him a bankrupt, and a certificate thereof granted by such court 
accordingly, upon his petition filed for such purpose; such dis- 
charge and certificate not however to be granted until after nine- 
ty days from the decree of bankruptcy, &c.; and such discharge 
and certificate, when duly granted, shall in all courts of justice be 
deemed a full and complete discharge of all debts, contracts and 
other engagements which are provable under this act, and shall 
and may be pleaded as a full and complete bar to all suits brought 
in’ any court of judicature whatever, and the same shall be con- 
clusive evidence of itself, in favor of'such bankrupt, unless the 
same shall be impeached for some fraud or wilful concealment by 
him of his property or rights of property as aforesaid, contrary 
to the provisions of this act, or prior reasonable notice, specifying 
such fraud or concealment,” &c. 

During the present term we have held that the filing of a pe- 
tition for the benefit of the act, did not arrest the progress of a 
suit for a debt due by the petitioner ; because, until the decree in 
bankruptcy, it could not be known whether he ‘would be dis. 
charged from the debt ; but the decree when made in conformity 
with the statute, by operation of law, at once discharges the bank- 
rupt from his debts, whether reduced to judgment or not. The 
judgment being discharged, the lien of the execution was gone, 
and could no longer sustain the levy made whilst it was in force. 
The court, therefore, did not err in quashing the levy. It appears, 
also, that the court quashed the execution ; but this was a mere 
act of supererogation, and could not prejudice any one. 

Let the judg gment be affirmed, 











ABATEMENT. 

1. If the defendant dies pending an action on the case, brought to recover dama- 
ges for a fraud in the exchange of horses, it cannot be revived against his ad- 
ministrator—Coker, adm’r v. Crozier............ saad ssottese ae 

2. In pleas in abatement, matters of ies are pienihe as venlidieoses wunern 
where a plea to the jurisdiction, that the defendant was a resident free-holder of 
azother county, contained a verification, and concluded to the country, it was 
held bad on demurrer.—Elmes g- Co. v. McKenzie 

3. The statute abolishing special demurrers, does not apply to pleas in abate- 
IIS asc cnssseincdssacccns ee poseseseeecsceresescteseosesssedMndsocsscsensssen . 617 


ACCOUNTS. 
See Limitations, Statute of, 7. 


ACTION, 

1. A note payable to A B, or bearer, will not susaain an action in the name of any 
one but the payee, or his assignee ; nor will such a note be a good set-off in fa- 
vor of any one, except the payee, or his assignee—Carew g- Coates v. North- 


2. An action of debt will not lie on a promise, under seal, to pay asum of money, 
in current bank notes.— Young v. Scott, adm’r.. idsmiaibaeaioas . 475 
3. The holder of notes, or bills upon an subanent Senhing association, may 
maintain an action against the members of the same in his own name—although 
such notes or bills are drawn payable to A B, or bearer, and have not been en- 
dorsed.— The Kemper and Noxubee Navigation and Real Estate Banking 
Company v. Schieffelin G- Co. ........ccsceecnerseeeeeseeaeeseeenees inweiciacae 493 
See Corporations, 5. 


ACTION—QUI TAM. 

1. In a qui tam action against the clerk of the county court for the penalty for is- 
suing a license to marry a female under the age of eighteen years, without the 
consent of the parent or guardian, the plaintiff is not bound to prove the negative 
averments of the declaration that no consent tothe marriage was given.—Blann 


9. The record of the consent of the parent or guardian which the clerk is, by the 
statute, required to make, may be given in evidence by him, to show prima 
facie that consent was given.—TJb...........++ pencecssncsoneasis scossweee sosevcccecece SOT 








ADMIRALTY PROCEEDINGS, 


1. A stipulation entered into by the consignces, in their own names, to pay the 
average on goods, is a personal obligation, which does not bind the owner; nor 


does it without satisfaction, discharge him from liability for contribution —Eck. 
ford vy. Wood, et al 

2, The master of a vessel is authorised to contest a claim for salvage, and to libe. © 
rate the vessel and cargo on stipulation as the agent of the owners of the cargo 
or of the vesscl ; the latter having the right to retain the cargo until the payment 
offreight. Surcties, insuch a stipulation, are, in effect, sureties for the owners 
of the goods and vessel, they being primarily bound for the payment of the de- 
cree ; and payment by the sureties is somuch moncy paid for each contributor, 
as his proportion comes to.—J) 

3. After the payment of salvage by a surety in a stipulation bond, if the owner of 
goods claims and reccives of the insurers the loss as ascertained by the deeree, 
or directs payment to be made of the claim—cither of these circumstances au- 
thorise the presumption of a satisfaction of all that has been done to effect the 
adjustment of salvage.—Ib 

4. A charge that the owner of goods is bound in consequence of a stipulation en- 
tered into by consignees, in their own names, is erroneous, although the owner 
is bound by receiving the goods, inasmuch as the verdict may have turned on 


the charge.— J) 


AMENDMENT. 

1. Where a judgment against an exccutor or administrator is rendered de bonis 
propriis, when it should be de bonis testatoris or intestatis, it will be treated as 
a clerical misprision, amendable on motion, or on error, at the costs of the plain- 
tiff in error—Yarborough’s ex’r v. Scott’s ex’r 

2. Where the plaintiff obtains leave until the next term to amend his declaration, 
a plea in abatement necd not be filed until then—but if no time is allowed, the 
presumption inthis court will be, that the amendment must be made instanter, 
and unless the contrary is shewn, will be presumed to have been so made, and 
a plea in abatement filed at the next term properly rejected—Sturdevant v. 


3. The act to authorise the amendments of writs of error, requires the writ to be 
amended in all cases, where it 1s necessary to make it conform to the record.— 
Lunsford, et al vy. Richardson §- O’ Neal 

See Practice at Law, 15. 


APPEALS AND CERTIORARI, 


1, The jurisdiction of justices of the peace, is limited to cases in which the amount 
in controversy does not exceed fifty dollars ; and where a judgment rendered by 
ajustice is appealed from, the recovery in the appellate court, should not exceed 
the sum of fifty dollars, with interest from the time the primary judgment 
was rendered. But where the judgment on appeal is consequent upon 
a verdict, it will not be reversed on error, because it is rendered for a sum 
greater than that which limits the jurisdiction of justices, with interest from the 
time stated.—Pruitt, et al. v. Stuarts... ..cccccccccscccccccccscccccenscaccece ery) 
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2. Anappeal bdnd from the judgment of a justice of the peace, which does not 
show that the judgment was rendered against the defendant, what was the 
amount of the judgment, or to what eourt the appeal was taken, is a nullity, 
and will not authorise a judgment to be rendered against the sureties, though 
the defendant to the judgment may, voluntarily appear, and judgment be ren- 
dered against gan and Coosa Rail Road Company v. Bing- 
Rac 55tiids an ctivenesnsdccel sbies's seen tbieeben desta aebhwcdteniassienncilews earcaa me 

3. A entiltdedionel of several appeals for moncy pes bene the same par- 
ties, will authorise the court to render a judgment for the entire amount against 
the sureties in the several appeal bonds, if the same persons are sureties in all 
the bonds.—I6 

ASSUMPSIT——ACTION OF, 

1. A person who has paid a note without the request of the makez, 1. 8 
not bound either sandiinely or immediately to pay, cannot recover the amonat of 
the maker, in an action of indebitatus assumpsit, in his own name.—Stephens 
v Brodnaz §- Newton 

ATTACHMENT. 


1. Ina suit commenced by attachment, where the defendant is a non-resident, it 


is not necessary to state in the affidavit that the ordinacy process of law cannot 
be served on him.— Conklin vy. Harris .»- 213 


2. Objections to the sufficiency of the bond j in an attachment, must be taken in 
et 
‘ 


the court below, that the party may have an opportunity to exccute a sufficient 
PRD is « cher cccacharacieccanecsnainndvoueeieeeunes «incase Rote maine oIaG . 213 
3. The effects of a non-re: tile t partner att cli d,a ithoug dutsti is one of 
the firm resident in the State.—ID............c...sccccccscscssccccccccscstecseces anos aa 


4, Where a garnishee admits that he is indebted to the defendant in execution, in 


J 


a sum of moncy to be paid at a future day, judgment may be rendered against 
him, with a stay of execution until the maturity of the debt.—Cottrell v. Var- 
num, Fuller & Co 

5. Where a sheriff collects money by the sale of perishable property levied on by 
an attachment, under an order made pending the cause; if the attachment is 
returnable to the circuit or county court, the clerk of the one court or the other, 
according as the fact may be (and not the officer making the order,) is authoris. 
ed to institute a proceeding by notice, under the attachment law of 1833, against 
the sheriff and his surctics.—Reid, et al. v. Bibb, use, &c 

6. A debt in suit in Coosa county, cannot be attached by a creditor of the plain. 
tiff in the circuit court of Tuskaloosa, the defendant in attachment controvert- 
ing the justice of the demand.— Bingham vy. Smith 

7. Quere, whether a debt in suit can be attached in any other court than the one 
Sa I isc cvs cu nsiscncstssvosnesscurnisionbaneton ccoseas 

See Right of Property, 2, 3. 


AWARD. 
1. When two parties agree to leave certain matters in dispute between them, to 
the award of sertain persons, who arc nained, and subsequently a third person 
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becomes surety for one of the parties, that he will perform the award which may 
be made against him on the submission ; and afterwards, and without the con. 
sent of the surety, an ageement is made that other persons may be substituted 
in place of such of the arbitrators as fail to attend, and accordingly two others 
are substituted, but a majority of the original referees act, and make an award : 
held, that this was such an alteration of the original contract as absolved the 
surety from liability on the award so made.—McKay and McDonald v. Dodge 
G McKay, survivors, G..........0.ccccrectecrseseseredsceceteceretereectedeeeseceeeee DOO 


BAILMENT., 


1. On a deposit or bailment of money, to be kept without recompense, if the bail- 
ees, without authority, attempt to transmit the money to the bailor at a distant 
point, by the public mail or by private conveyance, and the money is lost, they 
are responsible to the bailor.— Stewart g- Pratt, surv. partners, v. Frazier. 114 

2. The loss of the money from such a cause, is not, however, a conversion, and the 
bailces are not liable to an action for the money until a demand is made for it. 
But if the bailees, on being apprised of the loss of the money, refuse to pay, or de. 
ny their responsibility, the jury would be authorised to infer a demand and refu* 
sisi tsietcntennctnbinciennanpiannehshenshsinesdiembaistinseebesscueasaiaaneditiok 114 


BANK, 


1. A bill of exceptions allowed and sealed by the court, becomes a part of the re: 
cord, and cannot be altered or amended by the judge after the adjournment of 
the court.— The Branch Bank at Decatur v. Kinsey............0000.6sseceessesses 9 

2. The Bank may maintain an action in its own name, on a note payable to A. 
Armstrong, cashier, upon an averment that it was made to the corporation by 

* that name.—Smith, et als. v. The Branch Bank at Mobile...............0..00. 26 

3. When the Bank has not the legal title in a note, it may sue in the name of the 
person who has the legal title to its use-—Moore g- Moore v. Penn, use of the 
Huntsville Branch Bamk............c.ccccccccccccccccccescecccsccecseces pacibibnbinadals 135 

4. Evidence that the Bank had no interest in a note, is irrelevant, unless a foun. 
dation is laid for its introduction—as for example, an offer to prove an off-set 
against a third person, as the true owner of the note. —TIb.......4.....06..60000..135 

5. A promissory note for the payment of a sum of money to the State Bank or one 
of its Branches, eo nomine, “at the counter thereof,” if not in proper form to 
authorise the summary remedy provided by its charter, is sufficient, under the 
27th section of the act of 1837, “ to extend the time of indebtedness to the Bank, 
&c.”—Hancock and Green v. The Branch of the Bank of the State of Alabama 
ai cceinctichntietdnininnnsommansneneninntionnpnbaienanies osetenenecennnend 440 

6. The Branch Bank at Montgomery cannot obtain judgment against the repres 
sentatives of a deceased maker of a promissory note, &c. on motion. It isa 
summary remedy given by statute, which cannot be extended by construction. 
Adm’rs of Alexander v. The Branch Bank at Montgomery................... 465 

7. The act of 1821, authorizing a summary judgment against Banks generally, 
on failure to redeem their notes, on ten days’ notice being given of the intended 
motion, is repugnant to the thirteenth section of the charter of the Branch Bank 
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at Decatur, which requires thirty days’ notice of such motion, and is, therefore, 

as it regards the time of notice, repealed —The Branch Bank at Decatur v. 

IDs hb dbs vtcededeiieenewsieavedecs thcsssisss sescesemnes PV iancdvdsicdsdeleucevest 487 
See Corporations, 1, 3. 


BANKRUPT. 


1. When an actionis commenced against three jointly, continued as to two, and 


judgment rendered against the third—the entire action is discontinued.—Givens 
Ci MON A FANE isso wiisceieis ice stone ide ssscacscncscrcsebisiascescbestsiongsnions 676 


2. A decree in bankruptcy, obtained according to the statute, operates at once as 
a discharge of all the debts of the bankrupt, whether reduced to judgment or not. 
Beet os: Tad BD ii ssicstiscinsssinaieniscnisinrensasscaintanansinaiivin 810 

3. A levy made, on an execution against the bankrupt, which issued previous to 
his obtaining‘his discharge, but after the filing of his petition, will be quashed by 
the court out of which it issued, on motion.—TJD............00..eceeeeeeeeeeseeees OLO™ 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. A note payable to A B, or bearcr, will not sustain an action in the name of any 
one but the payee, or his assignee ; nor will such a note be a good set-off in fa- 
vor of any one, except the payee, or his assignee.—Carew g- Coates vy. North- 


2. Where one writes his name on a blank piece of paper, of which another takes 
possession without authority therefor, and writesa promissory note above the 
signature, which he negotiates to a third person, who is ignorant of the circum- 
stances, the former is not liable as the maker of the note to the holder— Nance 


3. Where the holder ofa bill of exchange resided in Mobile, andthe endorser in 
Tuskaloosa, the deposite in the post-office of the latter place, by an agent, of no- 
tice of the dishonor of the bill, will not be sufficient to charge the endorser un- 
less it actually comes to his hands.— Foster v Mc Donald...........00..00000000+ 376 

4, Upon proof of these facts, a jury might infer that the endorser received the no- 
tice, if no countervailing fact is shown to destroy the presumption, and upon a 
demurrer to the evidence, the court will so decide.—TJD.............cccceeececees 376 

5. H assigned a promissory nute to G; under the assignment, and bearing even 
date therewith, H wrote as follows: “ Also, this note is not to be sued for three 
months, I will stand good for the payment of the same, waiving all demands 
and notices;” two months after the transfer, G brought an action against the 
maker, obtained a judgment in the regular course of proceeding, and caused a 
fiert facias to be issued thereon, which was returned “ no property found” and 
sued H: Held, 1. That H could not object that the suit was prematurely 
brought against the maker: especially asG might have dclayed until the three 
months expired, caused an execution to be returngd “ no property found ;” and 
have sued H. quite assoon. 2. If the objection was available, it should have 
been taken by plea in abatement.—Herndon v Garrison...........000..00eee00e 380 

6. A note made to be discounted ina Bank, though not discounted, but afterwards 
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put in circulation, may be binding on the parties. T'hompson v. Armstrong, 


. A promissory note for the payment of a sum of money to the State Bank or one 
of its Branches, eo nomine, “at the counter thereof,” if not in proper form to 
authorise the summary remedy provided by its charter, is sufficient, under the 
27th section of the act of 1837, ‘* to extend the time of indebtedness to the Bank, 
&c.”—Hancock and Green vy. The Branch of the Bank of the State of Alabama 
at Decatur 

9. A bill drawn by the president of a rail road company on the treasurer of the 
company, payable on demand, is, when dishonored, properly sued on as a bill of ex- 
change, and to recover on it in a suit against the company, presentment for pay- 
ment, and notice of the dishonor must be proved, or an excuse for failing to do 

* so, shown.— Wetumpka and Coosa Rail Road Company v. Bingham 

10. In such a case, ifit be doubtful from the face of the bill, whether it was drawn 
by one in his private character, or as agent of the corporation, and by its authori. 
ty, parol evidence is admissible to show the true nature of the transaction. — 


11. Ifa corporation is empowered, by an amendment to its charter, to draw bills of 
exchange, and afterwards draws a bill; an acceptance of the amended charter 
will be presumed, without showing any direct act of acceptance by the corpo- 
ration, or its authorised agents.—Ib 

12. An accommodation drawer is a surety, and entitled to notice, although he 
had no funds in the hands of the drawee—WSherrod v. Rhodes 

13. In such acase the fact that the drawer wasindebted to the acceptor, for whose 
use the bill was drawn, in a sum equal to the amount of the bill, will not dis- 
pense with notice of the dishonor of the bill, unless the bill was drawn in pay- 
ment of the debt.— Jd 

14. A bill being drawn by R, for the accommodation of an incorporated compa- 
ny, toenable it to raise money by its sale, and the bill not being paid at maturity, 


the treasurer of the company informed R of that fact, and that the holder threat. 


ened suit, but would take a good bill for the amount which he urged R to draw, 
as he was indebted to the company in about that sum. R, in his answer, af- 
ter stating his resources, says, ‘‘ It would afford me great pleasure to do as 
you wish, but I think from the above expose you will agree with me it would 
be improper to do it”—held, that this was nota waiver of notice of the dishonor 
of the bill —J6 

15. If the last endorser of a bill be notified ofits dishonor, if he wishes to hold any 
prior party on the bill liable to him, he must give him notice, unless due notice 
had previously been given to such party by the holder.—Zb 


BILL OF LADING. 


1. A bill of lading is a writing of a two-fold character—1, a receipt—2, a con- 
tract, to carry and deliver goods; as a receipt, it may be contradicted by parol 
evidence, but in uther respects it is treated as other contracts. But where the 
shipper is impliedly bound from the face of the bill to pay the freight of goods, 
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it is allowable to show that the owner of the boat received them_under an agree- 
ment with a third person to pay the freight, if the latter has paid it —Wayland’s 
adm’r v. Mosely 


BOND. 

1. It is no defence to a bond, that it was signed by some of the obligors “ under 
the expectation, with the full understanding, and under assurances from, the 
public officer, authorised to take it, that another person should also execute it as 
a surety,” when it is not shewn that this was made the condition of its delivery. 
If they understand the bond isto be executed by an agent, it rests with them to 
exainine his authority; and they are not discharged if it is invalid as to other 
persons, from a defect in the agent’s authority —McClure, et al. v. Colclough, 


2. An averment that a sheriff’s bond was never reccived or approved, by the offi- 
cer appointed for that purpose, 1s a sufficient allegation to put the obligee upon 
proof of its acceptance; but it is not necessary that this should appear either by 
record or by written evidence. It is sufficient to raise a violent, if not a conclu- 
sive presumption, that the bond was received by the court, when it is found up- 
on the files without any evidence accompanying it that it has been rejected, and 
the principal has executed the duties of his office. —Jb..............0..000ce0000e+ 66 

3. When a judgment is rendered against sureties in a summary manner, as was 
formerly the case in this State, upon forthcoming bonds; or as was here irregu- 
larly rendered against the sureties on the administration bond, such a judgment 
is distinct and separate from, and cannot be connected with the previous judg- 
ment, by suing out a writ of error. Whena writ of error is sued out in the names 
of the sureties, it only removes the judgment rendered against them.—Clarke 
v. West, et al 

4. The sureties upon the general administration bond, are liable for the proceeds of 
lands sold by the administrator, although before he is allowed to receive such 


proceeds, he is required, by statute, to execute a special bond, conditioned for 
the faithful payment and application of the money. The last bond is consider- 


ed merely as an additional security.— IL 


CHOSE IN ACTION. 


1. A mereright of action in a chattel, cannot be sold so as to vest in the purchaser 
the right to sue for its recovery: but as the right to personal property draws to it 
the possession, if the possession of another is derived from, and held in subordina- 
tion to that of the owner, as in the case of a bailment, he may sell, and his ven- 
dee will have the right to sue for its recovery, if the pagssession is improperly 
ee Ee Te. 


CHANCERY. 

1, When a judgment at law is obtained against one, who notwithstanding, has 
an equitable defence, and he sues out a writof error to reverse the judgment at 
law, he is not thereby precluded, after its affirmance, from seeking relief in 
equity.—McClure, et al. vy. Colclough, et al... 
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2. When the attorney of the plaintiff, or an agent, sufficiently authorised, indu- 
cvs a sheriff to omit returning an execulion, three days before the proper term, 
by advising him that it will be sufficient if returnedon the first day of the court; 
this will constitute a defence to.a rule against the sheriff and his sureties 
for the neglect to return the execution on the first day of the court.—Jb, 65 

- When sureties insuch a case, seek relief in equity, the allegations of the bil] must 
be equally distinct and positive, as are necessary to constitute a good plea of 
non est factum, at law.—Ib 

- Contracts made between trustee and cestui que trust, or between guardian 
and ward, soon after the latter comes of age, or onc standing in the relation of 
guardian, are viewed with so much jealousy by courts of chancery, that they 
are voidable by the latter, if within a reasonable time, he sceks to avoid the con. 
tract, Such a contract can be supported only where the trustee or guardian, 
previous to the con?ract, has made such a full and fair disclosure of al] the facts 
or circumstances which have come to his knowledge as such, as to enable the 
other party to deal with him on equal terms—whether mere inadequacy would 
not be sufficient to set aside such a cuntract.-.Quere. Johnsony. Johnson. 90 

. The statute of limitations is as available in equity, as at law, in all cases where 
the courts have concurrent jurisdiction; but the mere staleness of a demand 
will prevent a court of a “ed from dane relief when no statute of limita- 
SCID ENG GI citinrscsetscencesnstcctsenemcnansoncanintaiel . 90 

6. A purchase by an ‘shaitaieiiaies of one of the distributees, shoatly afde re came 
of age, of all his interest in his father’s estate, the administrator having ren- 
dered no inventory of the estate, or stated an account, and the purchase being 
made at a grossly jnadequate price, considered fraudulent and voidable at the 
election of the distributee, if application had been made for that purpose within 
a reasonable time afterwards, or within a reasonable time after obtaining know- 
ledge of the fraud.— Jb 

7. Alter the lapse of eleven years from the making of such a contract, a 
court of equity will not lend its aid to rescind it, and compel the administra. 
tor to account ; the distributee having, when the contract was made, or soon 
afterwards, knowledge of circumstances sufficient to put him on enquiry, and 
six years afterwards being affected with the notice of the fraud.-.--/b. 91 

8. Notwithstanding a fraud may have been commitied, the bar, from lapse of 
time, will be effectual, unless a suit 1s prosecuted within a reasonable time 
after the discovery of the fraud; and it is not true, at least in equity, that 
time dovs not commence running until after the discovery of the fraud.---Zb. 91 

9. When lapse of time is relied on by the defendant, if the complainant wishes 
to avail himself of anv of the exceptions to the rule, he must put such mat- 
ter in issue, either by amending his bill, or by a special replication....Jb. 91 

10. A. allegation in a bill, that the complainant was not advised, until long after 
the settlement wa¢ made, that a fraud had been practiced on him, is too vague 
and uncertain. The time when he ieee such a should have been 


stated.— Ib... wasens oatdling . 91 
11. A jndgment of the county court, refusing to appoint an individeal guardian of 


the estate of certain minors, is not a bar to asuit in chancery, by the minors to 
recover their leyacies.---Stallsworth, et al. v. Stallsworth, ex’or 

12. Where the allegation of the bill was that a deed was not made upon the con- 
sideration expressed in it, or the consideration bona fide paid, or secured to be 
paid, held, that the answer stating that the consideration of the deed was the 
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note of a third person, six months past due, which was transferred by delivery 
to the grantor, and was then by them considered good, was not responsive to 
the allegation, the deed expressing a monied consideration..-.Cummings ry 
Cooper vy. McCullough, adm'’x 

13. It is not indispensable for a party, against whom a recovery at law has 
been obtained, on a contract founded on a gaming consideration, to show 
any reason why he did not make a defence in that forum, to entitle him to 
come into chancery, and obtain relief... Cheatham v. Young.....+0+ esseeseere BOD 


See Divorce and Alimony, 1, 2. 

See Will, and Probate of, 1, 2. 
See Trust and Trustee, 10, 11, 12. 
See Garnishee, 6 

See Gaming, 1 

See Vendor and Vendee, 16. 21. 
See Mortgagor and Mortgagee, 5. 


CLERK OF COURT. 


1, The clerk of a court is authorised by statute to receive of a defendant against 
whom a judgment is rendered by his court, the amount of the same ; and this 
as well before as after an execution has issued.--.Murray v. Charles........ 678 


CRIMINAL CASES, AND PROCEEDINGS IN. 


1, Where a recognizance taken before a justice uf the peace, has been signed and 
sealed by the principal and his surety, its validity is not affected by the failure 
to insert the name of the latter in a blank left for that purpose, in the — of it. 
Badger and Clayton v. The State... tl ita geu «ttt 

2. Astatement made by a justice of the peace, ‘preceding « a | recognizance, whieh 
shows the manner of its execution, and who are the recognizors, is equivalent 
to a formal certification of those facts made at the foot of it,-..[b 

3. A judgment nisi, on a recognizance reciting the charge to be the exhibition 
of a circus without first obtaining a license according to law, cannot be sup. 
ported ; the statute making it indictable to exhibit a circus ak sd saint 
emolument, without a license —1b... ste teeneeeeeeeeeeeeeeteeeeeees 

4. A judgment may be rendered for the penatie of a recognizance, though this 
exceeds the amount of the forfeiture which the law imposes, upon a conviction 
of the offence with which the principal recognizor is charged.---Jb 

5. The 25th section of the 8th chapter of the act ‘* Regulating punishments un. 
der the Penitentiary system,” makes the return of “* Not found” to an origi. 
nal and alias scire facias, equivalent to personal service. .--Ib 

6. Although the 22d section of the 8th chapter of the penal code, requires the 
court tosentence a convict who fails to pay the fine and costs, to the county 
jail for a definite time; yet, if the court fails to render such judgment, and in 
lieu thereof, directs that he ‘remain in custody until the fine and costs are 
paid,” he cannot object on error, to the regularity of the judgment, as it is 
more beneficial to him than the law requires, and he may obtain a discha-ge 


from imprisonment upon taking the oath provided for insolvent debtors.... 
Ooton v. The State seveeve SES 
7. An indictment for murder, framed as at common law, and concluding against 





oe 
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the form of the statute, will warrant the conviction under the fifth section of the 
third chapter ofthe ‘‘ Penal Code,” of a person, who shall, with malice afore. 
thought, cause the death of a slave, by crucl, barbarous, or inhuman whipping, 
&c.; or under the sixth section, of an overseer or manager who shall cause the 
death of a slave ™ barbarous or inhuman whipping, or beating, &c. -- The State 
v. Flanigin .. saededislanhceenene sists GURe ease viata aaesaonasacketnndeameanencsseomeeee 
8. Where ciliate given to 0 the j jury ina cosebitl case, is not ih ddaibeliiid in terms 
strictly appropriate; yet if it is not opposed to law, and can not be supposed to 
have misled them, it will not be considered an error for which the judgment con- 


sequent upon a verdict of guilty should be reversed.---Ib 

9. The jury were informed that if they found the accused guilty of one grade of an 
offence, the punishment which the law required the court to inflict, was impri- 
sonment in the penitentiary for a period not less than two, nor more than ten 
years: Held, that although ten years was the shortest period for which the court 
was authorised to imprison in such cases, yet the error was not fatal to the 
judgment, as it could not have influenced the jury in the performance of their 


duties... 
10. The 6th and 7th sections of the 3d chapter of the penal code, do not create an 


offence unknown to the common law, or increase the punishment of a com. 
mon law offence; the offences therefore, described in those sections may be 
proceeded against, and punished upon an indictment for murder at common 
law.... The State v. Jones 

11. When there is one we count in an indictment, the verdict and judgment will 
not be disturbed... 0b... dar inwntaenssouapiaatiain jnmiatiesende .-2 666 

12. The court may eaten! to vent a count in an piedinneits ond maith pare can 

not be assigned as error.... J) 

13. The court may in its discretion permit the prosecutor to elect on which of the 
counts he will proceed.... Ib... cage a acthessneaseecesenesadesenes ae 

14. When a bill of exceptions is ened in a éedteileed case, the facts embodied i in 
it become a part of the record; and if a writ of error is allowed, it brings up the 
entire record, and error may be assigned on any part of it....Ib.............. . 666 

15. As the jury may find a general verdict, they are judges both of law and fact, 
and may, if they think proper to do |so, disregard the opinion of the court upon 
I 6 ia aicahcins siaaaiannsisnn scale eadpanen dibaahisna Me esdensaesecniasaaaaseunbanmie . 666 

16. The proper form of the oath to be administered to the jury, in a criminal 
case, is, that they shall “render a true verdict according to the evidence.” 666 

17. Where a judgment by default has been rendered against bail in a criminal 
case, a revising court will not look to a recognizance found in the transcript, as 
a part of the record.... Robinson and another v: The State 

18. Although a scire facias issued upon a judgment nisi, rendere on a recogni- 
zance, be served upon all the recognizors, the State may take judgment against 
some of them, and allow the proceeding to be silently discontinued as to the 
others.. . Ib... Races .- 706 

19. The 25th section — the Sth pera of the par janes malian ‘the : return of 
“ not found” to an original and alias scire facias equivalent to the personal ser- 
vice of process....Jb. fers epeageattonatarngatnerecsesctscccenissocseccsccceyncces’ O08 
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20. Where no evidence is adduced to show that the defendant is guilty of the for- 
gery of anote, as charged, it is not allowable for the jury to compare the note 
with a paper admitted to be written by the defendant, and if satisfied of the 
sameneness of the hand-writing, to convict him of the offence.... The State v. 


21. A paper affirming that certain persons are solvent, and able to pay a note to 
which their names appear as makers, is a written expression of opinion, and not 
such a writing as may be the subject of a forgery, under act of 1836, defining 
the punishment of that“offence....Ib...... cbdeeiasaties sinecaer pubeopn Ee 

22. Ifthe intention to defraud is manifest, heaves may ‘be cosminal by using a 
fratitions an well.qs'a: real name.. 1b... <0 s.ccsesscanssecasbeinesesesesnsssese — 

23. There can be no conviction upon a count charging an intent to defraud a per- 
son or corporation which has no existence; for non-entitics have no rights to 
be prejudiced by such anact....Ib 

24. Where the charge is the falsc making of a note, &c., but the count also sets out 
a written recominendation of the solvency of its makers, without any allegation 
in respect thereto, the defendant may be found guilty by proof of the forgery of 
the note, although no evidence is adduced as to the recommendation.... Ib. 748 

25. Where the accused is guilty on some one ormore, but not all the counts in the 
indictment, the jury should thus limit their verdict, according to the facts of 
the case ; and the court should so instruct the jury when called on by the de- 
fendant....Ib 

See Costs of Suit, 2 


See Insanity, 3, 4, 5. 


CONSIDERATION. 

1. When the want or failure of consideration of a note, is shewn by the defendant 
in an action, by the endorsee of a note negotiable and payable in bank, it rests 
with the plaintiff to show that he gave value for it before its maturity, in order 
to obviate the decree.—Marston vy. Forward 


CONSTRUCTION. 


1, A deed conveying slaves in trust for the uses of the legal heirs of Margaret W, 
upon her body to be begotten ; and in the case of the failure of issue of the said 
M W, torevert, &c. The proceeds arising therefrom to be applied to the sup- 


port of M W during her natural life, in case she shall have no children living, 


and at her death to revert, &c.” vests no interest in M W so long as she has 
children living. — Thomas vy. Wallace 

2. Under such a trust, the children of M W, or their descendants, are entitled to 
the use of the property, and the possession of the slaves by their father, is a pos- 
session by him as their natural guardian, and although it may have remained 
for more than three years without the assertion of title by the trustee, cannot be 
considered as a loan to the father, so as to bring the slaves within the influence 
of the statute of frauds, and make a purchase from him valid.—ZJb.............268 

3. Where slaves and other property were given to.infants by deed, and one of the 
conditions of the gift was, that the donces were to keep the negroes and other 
property together, in the possession of their mothcr, for their use and benefit, un- 
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til the youngest came of age—Held, first, that the mother was thereby created a 
trustee, to appropriate the avails of the labor of the slaves to the maintenance 
of the infants, the father being insolvent : Second, that as thc infants had no land 
tv cultivate, it was proper in the mother to provide land for that purpose, and 
that the trust fund was not the crops made by the slaves, assisted by others 
which the mother procured, nor the price of the hire of such slaves, but the actual 
value of the labor of the slaves: Third, that to ascertain the trust fund, an ac. 
count must be stated annually, charging her with the value of the labor of the 
slaves, and giving her credit for a reasonable sum, for her care, attention and la- 
bor in the supervision of the slaves, also for the board and clothing of the chil. 
dren, and for all monies expended in their education, and for medical attention 
during sickness. That if the balance of the account thus stated, was against 
her in any one year, she might carry it forward to succeeding years, when the 
balance might be in her favor, but could not lessen the principal of the trust 
fund, without first obtaining an order from the chancellor—Bethea vy McColl, 


4. P&S gavea receipt, acknowledging that they had received from S & M, all 
their books of account, notes, &c.; and stock of goods, valued at twelve thou- 
sand dollars; also their right, title, &c., to certain real estate, valued at three 
thousand dollars, *‘ for the payment of the following notes;” the amount and 
dates, and time when due, are particularly stated, the aggregate sum of which 
is nearly twelve thousand dollars: Held, that the writing did not indicate an ab. 
solute sale of the books of account, &c., but showed that they were received as 
asecurity for the payment of the notes of which P & S were previously in pos- 
session ; that it was competeat for S & M to show that P & S had realized a 
sum more than sufficient for that purpose, and to recover the excess.— Sims g 
McQueen v. Pryor § Saxon 

5. A writing acknowledging the receipt of money of the plaintiff, and promising 
to account for the same on final settlement with him, is not such a writing with- 
in the statute, as authorizes a judgment final by default—Wellborn v. Shep. 


POT. ...cceresscrsessvessererseceercessccesecoresscecccecsensapecsseseeeeteensesesssosees 674 


CONTINGENT REMAINDER. 

1. A life estate being conveyed by deed in’certain slaves to husband and wife, and 
upon the death of the survivor, remainder tu the heirs of the wife—Held, that 
as there were no words securing a separate estate to the wife, the legal effect of 
the deed wasto create a life estate in the husband, with a contingent remainder 
to the heirsof the wife ; and that on the death of the wife before the destruction 
or termination of the particular estate, the remainder became vested in the heirs 
of the wife.—Price, et al. v. Price...........0cccccceeecsceeseceerseccnsssccessssece s DIB 


CONTRACT. 
1. Contracts made between trustee and cestui que trust, or between guardian 
and ward, soon after the latter comes of age, or one standing in the relation of 
dian, are viewed with so much jealousy by courts of chancery, that they 
are voidable by the latter, if within a reasonable time, he seeks to avoid the con- 
tract. Such a contract can be supported only where the trustee or guazdian, 
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previous to the contract, has made such a full and fair disclosure of all the facts 
or circumstances which have come to his knowledge as such, as to enable the 
other party to deal with him on equal terms—whether mere inadequacy would 
not be sufficient to set aside such a contract—Quere.—Johnson v. Johnson. 90 
2. A confirmation of an invalid contract, to be operative assuch, must be made 
with full knowledge of all the facts, the ignorance of which rendered the previ- 
ous contract void, and with the intent that such act should confirm it—Jb, 90 
3. A purchase by a trustee from his cestui que trust, though open to enquiry 
within a reasonable time, puts an end to the trust.—ZIb..........0s.sssssesesssees 90 
4, A purchase by an administrator of one of the distributees, shortly after he came 
of age, of all his interest in his father’s estate, the administrator having ren- 
dered no inventory of the estate, or stated an account, and the purchase being 
made at a grossly inadequate price, considered fraudulent and voidable at the 
election of the distributee, if application had been made for that purpose within 
a reasonable time afterwards, or within a reasonable time after ——— know- 
ledge of the fraud.—ZJb... sal cocessosceesnnses Oe 
5. After the lapse of eleven ‘years from the ‘making of ‘such a contract, a 
court of equity will not lend its aid to rescind it, and compel the administra- 
tor to account : the distributee having, when the contract was made, or soon 
afterwards, knowledge of circumstances sufficient to put himon enquiry, and 
six years afterwards being affected with the notice of the fraud.--.-[b, 91 
6. An agreement by the Branch Bank of the State of Alabama, to receive such 
bills as a rail road company could lawfully issue, and to pay the same out as 
circulation, will not avoid a recovery on bills of exchange, given for the loan by 
the Bank of such bills, as being contrary to the policy of the laws of the State, 
with reference to its _—o institutions — The Branch Bank at ae 
Vs Crocheron, et Gh......00..<ccseessese psiveenauseuanaee Seeseiae oe) | 
. A billof lading is a whing of a a two- o-fold shenetiannnlis a ented, a con- 
tract, to carry and deliver goods ; as a receipt, it may be contradicted by parol 
evidence, but in other respects it is treated as other contracts. But where the 
shipper is impliedly bound from the face of the bill to pay the freight of goods, 
itis allowable to show that the owner of the boat received them under an agree- 
ment with a third person to pay the freight, if the latter has paid it —Wayland’s 
Bia e 0. Mes a.....o.scveeccccqorcnsuscossnsscnsoncescienesénsscstesessenssnesesess -- 430 
8. A contract founded on an act prohibited by statute, is void; therefore a note ex- 
ecuted upon the purchase of a horse by the vendee, on Sunday, cannot be enforc- 
ed by the vendor, in a court of justice —O’ Donnell, et als. v. Sweeney..... 467 
9. A parol contemporaneous agreement cannot be permitted to vary a contract in 
writing, or change its legal effect-—Holt v. Moore............. qreccemenossseennd 521 
10. K,a debtor tothe Bank, proposed in writing to the Bank, to discharge his 
debt in state stock, ina reasonable time; the Bank acted on the proposition, 
and modified it by making alterations in its terms, and offered to receive the 
stock on the terms thus proposed, within one hundred and twenty days. This 
proposition K, asa witness stated, agreed to, but did not nutify his assent to 
the Bank: Held, that neither K, or the Bank were bound by the arrange- 
ment, and that therefore the sureties of K were not discharged.—Branch Bank 
at Huntsville y. Robinson, sheriff....++---+++sesevsvesereeseess croessecssccsnseeinnn Gane 
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11. An order made by the directors of the Bani, after the time within which the 
stock was to have been delivered, enlarging ‘the time for the execution of 
the contracts heretofore entered into between this board and B P, and John 
Kinkle, for the payment of their debts to this Bank, in state bonds,” does not 
show, in the absence of proof to the contrary, that the previous proposition had 
been assented to.— Jd. 


See Construction, 4. 


CORPORATIONS, 


1. A rai] road corporation, by its charter, was prohibited from emitting for cireu- 
lation, any notes or bills; orto make contracts for the payment of money, ex- 
cept under its corporate seal, and then alone fur debts contracted by it. The 
rail road corpcration subsequently made a contract with the Branch Bank of 
the State of Alabama at Montgomery, by which the latter agreed to receive 
in payment of debts, and pay out in circulation, such notes as the former 
should issue in payment ofits debts, ‘The rail road corporaiion issued certain 
bills single, in sums from one to twenty dollars; engraved as bank notes, in 
payment of debts due from it, and these were received by the Denk under its 
contract with the rai] road corporation, Afterwards, the Bank loaned the bills 
single thus received on certain bills of exchange, at the request of the borrower; 
the bills being made for the purpose of effecting the loan. Held, that these 
transactions on their face were not illegal, so as to prevent the Bank from re- 
covering in a suit on the bills of exchange. Ifthe bills were lawfully issued 
by the rail road corporation, they could be lawfully received by the Bank, 
and again loaned by it. Butif the contract was a mere pretext, to avoid the 
prohibition of the charter, it would be void, and the bills single invalid in the 
hands of any one connected with the illegal contract. The validity, or inva- 
lidity of the transaction, depends upon the intention with which the bills sin. 
gle were issued and received, and that is a question for the jury.—Branehk 
Bank at Montgomery v. Crocheron, et al. 

2. Whena statuie prohibits the making by any person or corporation of any note, 
bill single, &c. for a less sum then three dollars, to subserve the common uses 
of money, and punishes the offenee by fine ; and the circulation is also punish. 
ed by fine ; the passing of such notes dves not necessarily avoid a contract for 
the loan of money, when the contract is not for the |.an of such notes. The 
rule is, that a contract with reference to the prohibited matter is void; but if 
the contract is jnnocent, and in carrying it out, there is a violation of the 
statute, this does not avoid the contract, though the offender may be punished 
for a violation of the law.—Jb.-- - 250 

3. An agreement by the Branch Bank of the State of Alabama, to receive such 
bills as a rail road company could lawfully issue, and to pay the same out as 
circulation, will not avoid a recovery on bills of cxchange, given for the loan 
by the Bank of such bills, as being contrary to the policy of the laws of the 
State, with reference to its banking institutions —Jb..---+--.--++.+++ eeseeees .. 250 

4. If a corporation is empowered by an amendment to its charter, to draw bills of 
exchange, and afterwards draws a bill; an acceptance of the amended charter 
will be presumed without showing any direct act of acceptance by the corpo- 
‘ration.or its authorised agents.— Wetumpka and Coosa Rail Road Company v 
Riscnsen sh dninnsitiesnibinahsineeed paattcteds siacanereccsmnncimenine ae 
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5. An action will lie to recover a subscription for stock in an incorporated compa- 
ny, although the charter declares, that upon the failure of the subscriber to pay 


any requisition made by the directors thereon, his stock * shall be forfeited to the 


company, with the instalments which may have been paid, &c.” ‘The right to 
claim the forfeiture, and the proceedings consequent thereupon, are merely a 
cumulative remedy.—Selma and Tennessee Rail Road Company v Tipton. 787 
6. In an action by a corporation, the declaration need not specially allege a com- 
pliance with every particular circumstance relating to its organization, which 
is required, inorder to its becoming invested with the privileges and powers 
conferred by its charter. Although it may be necessary to prove these matters 
specially, the allegation-may be more gencral.—_Jh.......e0ecceeeeeeeee U8F 
7. A regular subscription for shares in the stock of an incorporated company, 
whether made previous to its organizution or not, if it organizes as provided by 
the charter, imports in itself a sufficient consideration, and may be declared on 
as the foundation of an action.—ZJb............ pid hieats coaalmeasaeee hs seSeoash he saree 
8. Semble: Presumptions are applicable as well to corporations as individuals ; 
persons acting publicly as officers of the corporation are presumed rightfully in 
office ; and the performance of all necessary steps presumed, in order to make a 
corporate act legal.—Ib............0...cssscesesceees ieceaaers Asanidecehoasaace onasaee ne 
9. Where the act creating a corporation provides, that its members, or they who 
may become such, shall organize before their corporate existence is complete ; 
in an action to recover the price of stock subscribed for, previous to their organi- 
zation, the defendant by an appropriate plea, may throw upon the plaintiff the 
burthen of showing a compliauce with the requirements of the charter. Ib. 787 
10. Semble: That a legislative charter, or rather the privileges and powers con- 
ferred by it, cannot be adjudged void and inoperative in an indirect proceeding ; 
but this can only be done in a proceeding instituted at the suit of the State, with 
a view to such object.—JD.............20...scscceccssene Mon sonatas Bryon eee theses cease HOE 
il. Not only estoppels, *echnically so ealled, but estoppels in pais, operate both for 
and against corporati Saami ascom NOE 
12. Where the charter requires that a subscriber for stock in an incorporated com- 
pany, shall pay five per cent. on the amount at the time of his subscription ; if 
instead of making the cash payment, he gives his note therefor, participates in 
the organization of the company, becomes one of its directors and pays his note; 
he cannot afterwards insist as a defence to an action to recover an instalment, 
that he did not pay the five per cent. at the time of subscribing —Jb.......... 787 
13. A subscriber for stock in an incorporated company, to whom the charter does 
not accord that privilege, cannot withdraw from the company, and thus avoid 
the liability to pay for it... Tb............scccceceseeserseeeeeeees son blatexenamisicw cove: MOO 


See Garnishee, 1 


COSTS. 


1. The assignor of a note is liable to the assignee for the costs of the suit proge- 
cuted against the maker of the note.—Hammett v. Smith veerrsrerereremrernesrr A 6 
2. The several acts which authorise a court to tax a prosecutor, with the 
costs of the prosecution, extend to cases of misdemeanor only, and even in 
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such, the record must disclose that the prosecution appeared to the court to 
be frivolous or malicious.—Burns v. The State 227 
3. Although it is not competent to revise on error, a question of law reserved by 
bill of exceptions upon the trial of an issue out of chancery; yet as the ques- 
tion is a novel one in our courts, it may be regarded as sufficiently ‘* substan. 
tial,” to authorise an appellate court to look into, and vary a decree as to 
costs, if incorrect.-..Alexander, by his guardian, v- Alexander........... 517 
4. The guardian of a lunatic, who has a just pretence for suing, and has con. 
ducted himself fairly, is not chargeable with costs, although unsuccessful 
in the suit; and where he is charged with them, an appellate court will 
correct the decree on writ of error, if some other substantial ground of appeal 
be joined, and charge the estate of the lunatic with the entire costs.---Zb. 517 
5. The commissions allowed by law, upon the levy ofa fiert facias, should not 
be taxed by theclerk in the bill of costs... The Oswitchee Co. v Hope g Co. 629 
6. It is competent for a party, at whose suit civil process issues, to suspend its 
energy, by directing the sheriff not to execute it ; and where the sheriff is in- 
structed not to levy a fi. fa. until further orders, or to hold it merely to bind 
the debtor's property, in neither case, can the officer claim fees for the disobe- 
dience of instructions. ——Jb...........eccceccrsecscsccccerssccecseccesceseussescercseees 629 
7. A motion to the court to adjudge to the sheriff, costs upon an alleged levy of 
a writ of fi fa.even if grantable under the facts of the case, should be preced. 
ed by anotice to the defendant in execution; and an order made in such case, 
will be considered as so far void, that the court valine it, may one an exe- 
Cution issued thereon... [b....++00..ssceceseceseccccssesscceceeseerseteereees . 629 


See Practice at Law, 15. 





COURT—CHARGE OF. 


1. A charge that the owner of goods is bound in consequence of a stipulation 
entered into by consignees, in their own names, is erroneous, although the 
owner is bound by receiving the goods, inasmuch as the verdict may have 
turned on the charge..--Eckford v. Wood, et al...--+0-.+++0:+-serseeeeesereeeee 136 


2. If a vharge is considered objectionable on account of supposed obscurity or 
tendency to mislead the jury, those against whom itis to operate must ask an 
explanatiun of the court, otherwise this court will not reverse for that cause, if 
the charge is substantially correct.— The State v. Brinyea.-.--+---+++00++++++ 242 

3. A court is not bound to charge a jury, unless there be evidence to which the 
charge may have relation, or on which it may be founded.-.. Thompson vy Arm- 
GONE, WOE, GE....cccercrecrrsveccovcersercerceccercoscerecccessesccnsccsenssccercesseces 383 

4. It is not error in a court to refuse to admit proof which is merely affirmative 
of the legal interpretation of a writing adduced as evidence; if either party de- 
sire an opinion from the court, as to the meaning or effect of the paper, it should 
be sought by a prayer for instructions to the jury, or in some other mode equal- 
ly direct, unless the court by its decision renders this course of procedure un- 
necessary....Sims ¢ McQueen v. Pryor & Saxony...........cccccesseecersseees 592 

5. Where the court agrees to give an erroneous charge, if the party asking it will 
do an act which the court has no power to require him to do, it is error, as it 

is impossible to know that the party has not been ees masnndetonneens: v, 
Rhodes...........00000eeereees coceceenecesesscecersscoenccosse eee 684 
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6. Where writings are not so ancient that they cannot be proved by living witness- 
es, it is not allowable to prove the hand-writing of a party, by a mere compari- 
son of the disputed paper with a writing admitted, or proved to be genuine. But 
when in the course of the trial, such evidence is admitted at the instance of the 
State, the error may be cured, by the court instructing the jury that the evi- 
dence was ~~ and should not be rr pestee them.---The State v. i 


See Criminal Cases and Proceedings 4 in, 8, 9. 


COURT——SUPREME. 


1. Ob ection cannot be made in this court, that the plea was non assumpsit instead 
off ald Gabet..... Combblen 0. Miatvit.....1.<ccsccvecessccccssescccescessbagtetecsucosscsss Me 


CROP, GROWING. 


1. A growing crop has such an existence as to be the subject matter of a sale, 
mortgage, or other ecntract, which passes an interest to vest in possession, either 
immediately or at some future period. —Adams vy. Tanner and Horton...... 740 

2. The act of 1821, which declares that it shall not be lawful to levy an execu- 
tion on the planted crop of the defendant until it is gathered, prevents the lien 
of a fi. fa. from attaching until that event : and if previous to that time the de- 
fendant makes a bona fide sale, or other disposition of his growing crop, the ex- 
ecution creditor cannot subject it to the satisfaction of his judgment, when it is 
anvered foams the anlhem—oBD...... nccocccresccsscecmcsseccesocsccsceessessoncescncsosseseed Ge 


COVENANT. 


1. In a declaration upon a covenant, and performance necessary to be averred 
by the plaintiff, if the act tobe performed involve a question of Jaw, the quo 
modo must be pointed out ; otherwise ‘eames may be averred —— 
Sorell and Adams, ex’rs, &c. v. Sorell... seats ree . 576 

2. The assignment of the breach in covenant must conform to the covenant of 
the defendant, as set out; the breach must not be for more than is covenanted 
to be performed...-Zb, cenceansssedecraseesecenseeeebsasasesnddciasaumesbeuassdenesenail 576 

3. The words “ grant, bargain, sell,” must all be used in a deed, to imply a co. 
venant of the grantor, against incumbrances, done or suffered by him, within 
the meaning of the “ act respecting conveyances,” sec. 20, approved March 
i) Rs I EI ies consistence. cseptsssenitienpeiauemaiseiese cia deal 586 

4. “ A covenant in a bond for title to land, that H W B, and M B, his wife, 
shall well and truly convey, and make a fee simple title to the land to the said 
M,” upon the payment of the purchase money---only bound the wife to relin. 
quish her dower, and did not bind her individually to make title to the lands ; 
nor was the surety to the bond bound for her acts, further than she was bound 
herself... King and Barnes, adm’rs v. Moseley............sseeseessseeessesse es «OLD 


DAMAGES. 


1, The damages of six per cent. authorised to be imposed when an injunction 
is obtained for delay, cannot be allowed by the chancellor, unless the facts sta- 
ted in the bill are shown to be untrue, or evasive, and cannot therefore be al 


lowed when the bill is dismissed for the want of equity..-.Crawford vy. The 
Bank of Mobile-...........000+ eeneses Nenesedesseseavessioaeiense anonessseoes ereesenscoes . 55 
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2. The damages in an action of trespass to try title, cannot be lessened or miti. 
gated by evidence that the plaintiff paid an inadequate price for the land 
sought to be recovered... Love and Wiiliams v. Powell. ...........00.:. piepenil . 58 


See Trespass to Try Title, 1. 

DEED AND REGISTRATION OF, 

1. A sherifi’s deed is conclusive, and cannot be impeached on a collateral issue, 
except for fraud in its execution, whenever the process under which the land 
is sold, is supported by an existing operative and unsatisfied judgment -..Love 
Ie NN 0 NE a osctccns cc cccsns vombacasrcarccciebadivmeesseas Ts. 

2. Where a deed is witnessed by three persons, two of whom reside out of the state, 
and the other is dead, proof of cither of the witnesses hand writing to the deed is 
prima facie sufficient tu allow it to be read to the jury,-- Thomas v Wallace. 268 

3. A deed conveying land and personal property in trust, to pay debts, cannot 
be used in evidence on the certificate of the clerk that it was acknowledged 
or proved to have been executed before him, bat the fact of its execution must 
be established by proof aliunde.....Ravisies v. Alston, trustee, sss 297 

4. A deed cannot be excluded by the court, because of alterations or crasures ap. 
parent on its face... 7. 

5. The acts of 2ith Jannary, 1829, of the LOth January, 1831, of the 18th Janu- 
ary, 1832, of 10th January, 1825, and of the 25th December, 183", extending 
the time for the registration of decds, are registry acts merely, and were not 
intended to repeal, modify, or change the act of the i1th January, 1828, for 
the prevention of frauds...-Cummings § Cooper v. McCullough, adm’x. 324 

6. Deeds of assignment of property in trust to pay creditors, are embraced by 
the terms of the act of the 11th January, 1828..-.26 . 324 

7. Where one person makes a quit-claim deed to another, and afterwards obtains 
a patent for the same land, it seems that the title of the patentee does not inure 
to the person to whom he has quit claimed, as it would if he had conveyed with 
a warranty of title — Tillotson v. Doe, ex demise Kenned y...-+-+1-+-+000000+ 407 

8. Where there are three subscribing witnesses toa decd, one of whom is dead,’ 
another resident out of the State, and a third one being called is not able to 
prove the delivery, the execution of the deed may be proved by other persons, 
and it is not indi-pensable to prove the hand writing of the absent witnesses. 
Lazarus v. L. wis............ PRAT PCE RCE DP Rk ee By at Rip Bere 457 

9. A deed or conveyance, for the absolute sale of property, which is fair upon its 
face, cannot be excluded from the jury, notwithstanding there may be facts in 
evidence, which might show it to be fraudulent in legal contemplation: when 
the evidence of frand is not disclosed by the deed itself, but furnished by parol 
evidence in connection with it, it becomes a mixed question of law and fact, 
and a jury must interpose....Planters’ and Merchants’ Bank of Mobile v, Bor- 
inns dbedivaacsdvenasaacdscs scxeceabena duione deere Sivassineds uaiditiannsniens 002 OSL 

See Evidence, 11. 

See Gift, 1. 

See Covenant, 3. 


DEMURRER, 


1. The statute abolishing special demurrers, does not apply to pleas in abatement. 
Elmes § Co. v. McKenzie............ : oan cssendinctuctincnstik Gee 


See Pleading, 13. 








DEMURRER TO EVIDENCE, 

1. Where the holder ofa bill of exchanve resided in Mobile, andthe endorser in 
Tuskaloosa, the deposite in the post-office of the latter place, by an agent, of no- 
tice of the dishonor of the bill, will not be sufficient to charge the endorser un- 
less it actually comes to his hands.—Foster y Mc Donald eee ry 

2. Upon proof of these facts, a jury micht infer that the endorser received the no- 
tice, if no countervailing fact is shown to cestroy the presumption, and‘upon a 
demurrer to the evidence, the court will so decide.—Jb sagan ee 


3. Upon a demurrer to evidence, no objection can be taken to its competency. — 


i isi dadichciginacsiotsens dadieasiies pastas heancMeses eee, oe ies evascoman . 377 

DEPOSITIONS., 

1. Where a commission requires a deposition to be taken on acertain day, between 
the hours of 10 o’clock, A..M. and 4 P. M.,and it appears to have been taken 
on the day designated; tie prima facie presumption is, that the commission 
was executed within the appointed hours: and this seems to be the law, al- 
though the caption or certificate neither aflirm such to be the fuct—Dearman 
v. Dearman, guardian, &c. ee 

2. Where a commission directs the deposition of a witness to be taken ona day 
designated, within certain hours, and the commissioners certify, that pursuant 
to the annexed commission, they have caused the witness to come before them, 
between the hours therein stated, &c.: Although their certificate is not dated, 
it must be inferred, that the wiiness was examined en the day stated in the com- 
mission.—Luckie vy. Carethers 290 

3. When depositions of witnesse: » taken as residing more than one hundred 
miles from the place of trial, the distance is to be computed by the usual and cus. 
tomary land route, although there is a more convenient, and therefore a more 
usual route ef ercater distance by the river—Marsion v. Forward.............3847 


4. The deposition of a practising physician, under the act of January 28, 1840, or 
of a witness residing cut of the State, may be taken, either by way of interroga- 
tory or otherwise, as the party desiring the testimony may elect.—Adm’rs of A- 


lexander v. The Branch Bank at Montgomery....... Raanaee svidewbadtensee 


DETINUE. 

1. Service of the writ is a sufficient demand in an action of detinue. It may be 
necessary to prove a previous demand, where the plaintiff seeks to recover da- 
mages froma day before suit brought.--- Vaughan vy. Wo0d...ccccrccocccorccseesse GOS 

2. In detinue, on proof of demand and refusal, to deliver the property, it is not 
competent to prove what the defi ndant said in relation to his title, to the pro- 
perty in controversy.---Brown v. Brown. ee 

3. The judgment of the court, in detinue, should be for the recovery of the spe. 
cific property, or its value assessed by the jury, in the alternative..-....Jb.. 508 


DISCONTINUANCE. 

1. Where a writ is sued out against two joint makers of a promissory note, and 
served on one only, but the declaration is against both, it is no! necessary to 
enter a discontinuance on the record, as to the party not’ served with process ; 
if no judgment is rendered against him, thisis, in legal effect, a discontinuance, 








832 INDEX. 





and the judgment against the defendant before the court will be sn 
Oliver vy. Hutto, use, &c... — are - 211 
2. When an action is commenced against ‘three jointly, continued as 5 to two, and 


judgment rendered against the third—the entire action is discontinued. — 
Givens v. Robbins & Painter..........cscceceseessserscccerssseeeesseseresemessee 616 


See Practice at Law, 12. 


DIVORCE AND ALIMONY, 


1. Upon a bill filed for a divorce by the wife, in which she does not claim alimo. 
ny, no decree can be made in favor of the husband, on his answer for money 
paid by him for the debts of the wife, contracted before marriage. If such a 
decree can be made in any case, it must be on across bill filed by the husband. 


Oliver v. Oliver.......... . 715 
2. When it appeared that the husband had made: a 5 settlement for the separate use 


of the wife and her children, by a former marriage, it might be proper for the 
chancellor to refuse relief to the wife applying for a divorce, (although he could 
not decree in favor of the husband) until she made a re-conveyance of such se. 
pamate cntete BB acccScccsccsccecccsesssescocsescenenssscsssesconsesoenscsocsecesescecce OO 


ELECTION. 

1. An issue for the trial of the right of property, under the act of 1812, (Aik. Dig. 
167,) isa suit at law, within the meaning of the 21st rule of practice in chance- 
ry, (1 Stewart’s Rep. 618,) and the plaintiff in execution is bound, on the sug. 
gestion and affidavit of the claimant, to elect between the dismission of such 
case, and a bill in chancery for the same claim or demand..--Planters and Mer. 


chants’ Bank of Mobile vy. Borland... was eenald . 531 
2. The objects of the rule were to diminish litigation, ‘and ‘lesson ite expense, 
and the claimant may, at the earliest moment after the two suits in law and 
chancery are commenced, for the same claim or demand, make his suggestion, 
and call! for the election of the plaintiff...-J6 
3. The powers of the courts of law and chancery are concurrent, over such 


applications.--and the tribunal first applied to may act.---Jb....-........... 531 

4, Where the plaintiff, under the coercion of a court of law, to elect whether 
he will proceed in that tribunal or in chancery, dismisses his suit in equity for 
the same identical cause; he cannot on writ of error brought tu revise the judg- 
ment in the case against him at law, insist that the forced dismissal of his suit 
in equity was irregular. That proceeding did not enter into, or in any man- 
ner affect the judgment in question — The Planters’ and Merchants’ Bank of 
Mobile v. Willis ¢ Co 


ERROR, AND WRIT OF. 

1. When the record shows that the jury passed upon an “ issue joined,” if it does 
not appear from the record what the issue was, this court will intend that it was 
an issue formed upon the proper plea.— Smith, et als. v. The Branch Bank at 


Mobile 

2. When a judgment is rendered against sureties in a summary manner, as was 
formerly the case in this state, upon forthcoming bonds ; or as was here irre- 
gularly rendered against the sureties on the administration bond, such a judg- 
ment is distinct and separate from, and cannot be connected with the previ- 
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ous judgment, by suing out a writ of error. When a writ of error is sued out 
inthe names of the sureties, it only removes the judgment rendered against 
them...Clarke v. West, et al.....%...... OER OY Oe eA BM Set ae ete 117 
3. When a judgment is rendered against an administra‘or, upon a final settlement 
of an estate, reported insolvent, in favor of several creditors, all of them imust 
be made parties to the writ of error sued out by the administrator, to revise 
the final decree.---J0. See ee wen eee eee ete ereesewerees Ae eee eee eee eee enee te eeeeee tt eeeeeeee 117 
4, Where one of two defendants prosecutes a writ of error, from the county to the 
circuit court, and the judgment of the county court is there affirmed, it cannot 
be assigned for error in this court, that the circuit court should have dismissed 
the writ of ces innNCRNC from the county court..--Richards and others v. 
Bi scncikctakeisdaecnsae icc. 
5. The term teed: ” pers in > athe saudieien of awrit of error bond, instead of 
of “ judgment” of the court, issufficient, the legal effect being the same..-Ib. 196 
6. When a judgment is affirmed on writ of error, it is error to compute the 
interest then due on the judgment, and render judgment for the aggregate a. 
mountin the appe!late court, as that would be compounding the intcrest...Zb. 196 
7. No execution can issue on a decree of the county court, rendered in favor of 
“ the legatecs of Philip Joseph,” nor can a writ of error be prosecuted against 
them by that appellation, it not appearing in the record who the legatees of 
Philip Joseph are.--.Juseph, adi’r v. The Legutees of Josephiseeecsssereee 280 
8. A plaintiff in execution stated to the court in writing, that the sheriff had cul- 
lected of adefendant a large sum of money on exccutions in his hands, (some 
of which were in favor of the plaintiff,) and concluded with an affirmation that 
the money should be applicd to the satisfaction of his judgments and execu. 
tions; Held, that although the plainiiff might have moved against the sheriff, 
for the failure to pay over the money upon his executions, yet upon the sug> 
gestion made, no judgment could be rendered ayainst the sheriff, on whicha 
writ of error could be sucd out..--Henderson vy. Richardson.ieccccocce.. B49 
9. The refusal to continue a cause, cannot be reviewed on crror; in chancery, 


any more than at law.. -Eoeane v. Bolling.....+..sccccccccescceccacesees Sekiinl ‘+ oon 


10. A writ of error will not lic to revise an order dissolving an injunetion—the 
remedy in such case being by appeal under the act of 1836; and ifa judgment 
of affirmance is rendered on certificate, against the plaintiff in error and his 
sureties, it wiil be regarded as a nullity, and may be set aside at the succeed- 
ing term, on motion of one of the sureties. --Exparte, Sanford........ 562 

11. The act to authorise the amendments of writs of error, requircs the writ to be 
amended in all cases, where it is necessary to make it conform to the record.— 
Lunsford, et al. vy. Richardson & O’ Neal...... ares OOS Pee EL 

12. A writ of error willlie, to revise the judgment of a court overruling a mo. 
tion to quash a forthcoming bond, so as to avoid an execution issued thereon ; 
and although the execution has not been made part of the record by bill of ex- 
ceptions, or otherwise, it will be looked to by tke appellate court, to ascertain 
if it is correctly described in the condition of the bond.—TJb......004 618 

13. An irregularity in the issuing of an execution, does not warrant the reversal 
of the judgment; if unauthorised by the judgment, or defective, or not legally 
enforceable, its action may be arrested by sume direct proceeding. —-Civud v, 
Golightly’s adm’r..... 

14, Where a writ of error is s pros ecuted by the defendants in a cause in chance- 


105 
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ry, a part of them cannot assign that for error which only affects their eo.defend- 
I, NO, RE, WMI cc ncasccisnnsccbadansessnenassersecacacenesaaaiengar 708 

15. J A Tand BF T sue out a writ of erroryand enter into bond with surety for 
its successful prosccution; in the Supreme Court the writ of error is emended 
by striking out the name of B F T,so as to make it conform to the judgment of 
the circuit court, which isagainst J A Talone: Held, that the Supreme Court 
could render no judgment against the surety upon his bond, as B F T, one of his 
principals, had ccased to be a party to the cause, by order of the court. Whether 
a recovery could be had against the surety upon his bond asa common law ob- 
ligation, quere ?.. Tarver v. Nance. ......0c..ccseeecsceeeeeesereneestecenecscnnenes 712 

See Mandamus, 41. 

See Amendment, 1. 

See Right of Property—trial of, 6. 

See Garnishee,.12. 


See Criminal Cases and Proceedings in, 14, 17. 
See Election, 4. 


ESTOPPEL. 


1, Not only estoppels, technically 'so called, but estoppels in pais, operate both 
for and against ec rporations.—Selma and Tennessee Rui: Road Company v. 


EVIDENCE, 


1. In a contest between a creditor and one claiming by deed from the debtor, the 
consideration is not proved by the recital in the deed, but must be shown by 
extrinsic evidence.—Tke Branch Bank at Decatur vy. Kinsey.......0..0.000000. 9 

2. It is not sufficient to establish the interest of a witness, toshow that he had told 
a third person, that one half of the debt for the recovery of which the action 
was brought, was coming to him (witness) and under his control; such proof 
does not exclude the inference that his right to receive the money and control 
the suit, was not as an attorney or agent.—Densler, ex'r G-c. v. Edwards, use, 
bia chaninsnets casein ncamswadinsicancascatnea cass taney ectuhumechpabesieaseriueinskaaes . 3 

3. Evidence that the defendants kept a small grog shop, about which negroes re- 
sorted, with other circumstances conducing to show that an unlawful traffic 
was carried on by them with slaves, by receiving from them stolen goods, is not 
proper to go to the jury, to prove that the defendants, and other persons with 
their permission, incited the slave of the plaintiff to steal, or employed him as 
an instrument in their unlawful traffic, without further proof, in some way con- 
necting the slave of the plaintiff with these unlawful acts.—Rasco ¢ Brantley 
v. Willis 

4. The declarations of a nominal plaintiff made before he had parted with his in- 
terest in the note, the foundation of the action, are admissible evidence; and 
where there is no proof of the time when another person became the beneficial 
proprietor of the note, declarations made at any time before suit brought will be 
received. —Sally, wse, GC. V. GoodeMs.....s..ccereeeserrscrerseceesscseassseeesssees 18 














5. When plaintiffs introduce a record showing payment under a decree made at a 
certain time, it is not competent for them to dispute the conclusiveness of the 
record as to the time.—Eckford v. Wood, et al.....cc..ccccccscecssescececeseceeces 136 

6. The defendant called for an account of salcs of his cotton, which was in the 
plaintiff’s possession, and upon its being produced, offered it as evidence for the 
single purpose of showin when the sale was made: Held, that the use of the 
paper by the defendant, was an admission of its genuinencss, and made it ad- 
missible for the plaintiff to prove the facts shown by it—Young v. The Bank 
of the State of A!abamz............. cokes Atepap uss ceaacave Suewabewensenatesncaenaaane .179 

7. In a suit against a surety, the principal is not a competent witness, unless re. 
leased from the payment of costs.—Richards and others v. Griffin......... 196 

8. When the borrower, is offered as a witness, to prove usury, he is in the first in. 

stance offered to the court with a statement of what he will prove, that the cred- 

itor may, if he thinks proper, deny it. When, therefore, the record shows that 
the borrower was offered as a witness, generally, it must be presumed that he 
was offered as a witness to the jury, and not to prove the fact of usury specially. 


9. Areceipt acknowledzinz thé payment of money, is open to explanation by pa- 
rol proof, showing that the mon»y, either from mistake, misrepresentation, or 
from some other cause, was nol in fact paid.—Saunders v. Hendriz....... . 224 

10. An acknowledgment in the body of a deed, that the consideration money was 
paid, is considered as a receipt for money merely, and open to explanation by 
parol proof as any other receipt for moncy.—ID...........cecccseseseeeersees re 

11. When a receipt on the back of a note is so unintelligible, that it is doubtful 
whether it acknowledged the payment of one hundred or one thousand dollars, 
it is void for uncertainty, and parol proof is admissible to show the sum actually 
OE ets 5 s0ctsstarrinconiansonmnbctanetstecinceiidonmessidnsnentiaabeiendianaidinn 224 

12. It will not be inferred in the ahsence of proof, that where one person pays a 
debt for another, that he acts as the agent of the debtor, and advances his own 
money for him.—Stephens v. Brodnax - Newton......0.....sccccsesseeeeeecees 259 

13. Where there is conflicting evidence upon a point, no matter how strongly it 
inclines to a certain conclusion, the court should refer it to the jury to determine 
Wliak th Te Rang W.  WOGE oon: oicscccsiccsnsccatserssnesesnopaviscveasaten 304 

14. Upon an issue to a plea that a note was given without any consideration, the 
note is prima facie evidence of a consideration—Parkman ¢ Stringfellow v. 


15. A memorandum shown to have been made by the father of a child, of the time 
of its birth, would, after his death, be evidence of the date of its birth, as a de. 
claration ante litem motam; but not if the father were living and able to testify. 
IO Cis DON cinco vs 6a easscmnnnsipsdtaula stun cavteaaededadetan Conbeesineianiae 357 

16. Wherein an action of trespass quare clausum fregit, the plaintiffs to show their 

right to maintain the action in their joint names, introduced a deed by which 

one conveyed to the other, an interest in the land on which the trespass was 
committed, and offered to prove its execution by proof of the genuineness of 
the signatures: Held, that as the defendant was neither a party or privy tothe 
deed, it was necessary to prove that the deed was executed when it bore date» 
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F.LR 
7. Where an attorney at law acknowledges in writing, that he has received a 
promissory note for collection, the rule of law which forbids that verbal evidence 
shall not be admitted to contradict a writing, will not prevent a creditor of the 
holder of the note, from proving by the attorney, that he was directed to pay it to 
him when collected.—Echols v. Exum 
18. A party who sets up a title must furnish the evidence necessary to support it; 
and if the validity of a deed depends on an act in pais, the party claiming un. 
der it, is bound to prove the performance of that act—Pope & Hamner v. Hea- 


19. Proof of the hand writing of the justice who took the affidavit and issued the 
warrant to arrest the plaintiff, at the instance of the defendant, will be sufficient 
evidence, prima facie, of the authority under which the arrest was made.—Stur- 
NE BIN oo 5k casas cp ted nnn tesaiicbnna kaeesavasecechapnsdidioausaninancalnnensced 435 

20. A search of half an hour by a lawyer in his office for a paper which was 
there three days before, without nding it, will raise a¥ presumption of its loss, 
and authorize secondary evidence of its contents, especially in a case where no 
doubt could exist as to its contents. Nor in the absence of proof indicating 
that it might be found elsewhere, would it be necessary to search elsewhere for 


21. In a proceeding against a constable and his sureties by notice, to recover mo- 
ney collected by the former on execution, the plaintiff is not entitled to reco- 
ver, upon proof that a constable had_levied an attachment’ in his” favor, and 


that the defendant therein had placed in the constable’s ‘hands, money, or pro- 


perty, to indemnify him for a liability incurred by the failure to take a replevy- 
ing, or bail bond: Perhaps an action would lie in such case for a breach’of official 
duty.—Johnson et al, v. J.& B. FB. Petty vee mes rr 

22. Payment of drafts, or checks, and in some cases, payment” of ieieinants or 
executions, may be proved by parol evidence, without producing such written or 
record evidence, or accounting for its absence—the necessity of producing such 
evidence, exists when the deed, agreement, &c., form part of the issue, or be- 
come material to the issue.—Planters’ and Merchants’ Bank of Mobile v. Bor_ 
Nach eas stad dice asec rulelonaintara Sia dinein atop Meath bane Bupa aoe oe NS oe SSL 

23. A written acknowledgment by an acting exeeutor, that a claim was presented 
within the time required by law, is evidence of the fact of presentment; and the 
subsequent resignation of the executor, will not impair its value as evidence, 
and make it necessary to call the executor as a_witness.—Starke & Moore v. 
Keenan’s ex’rs 

24. -\hether the declarations of one as to the ownership of goods, of which he 
has the possession, cannot be given in evidence—quere.—Gary, et als. v. Frost 
& Dickenson 

25. Where a witness testifies positively, that he was called on to attest a contract 
between the parties, his evidence should outweigh the testimony of many wit_ 
nesses, who state collateral facts and circumstances which are inconclusive and 
at most only persuasive.— Judd y. Hardie, et al...... a dedietsaamtaaeoi sidkuceha 698 
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26. Where it is doubtful from the proof, whether personal property was sold, or 
mortgaged, the evidence that the sum advanced was greatly below its value, 
would be entitled to much weight... 

27. Semble; where the burthen of proving the feirness of a sale made by a sheriff, 
is thrown upon a defendant, he may inquire whether the property did not sell 
for as much as such property usually brought at sheriff’s sale— Wyatt v. Clep- 


28. The fact whether a party was embarrassed, where it is a direct and material 
inquiry in the cause, cannot. be proved by common reputation; but if his embar- 
rassment is shown, by proper evidence, it seems that common reputation is ad- 
missible, to bring home a knowledge of the fact to one who resides near him, 
or who is acquainted with the state of his affairs— The Branch Bank at Mont- 
gomery v. Parker 

29. Where writings are not so ancient that they cannot be proved by living witness. 
es, it is not allowable to prove the hand-writing of a party, by a mere compari- 
son of the disputed paper with a writing admitted, or proved to bu genuine. But 
when in the course of the trial, such evidence is admitted at the instance of the 
State, the error may be cured, by the court instructing the jury that the evi- 
dence wasillegal, and should not be regarded by them.— The State v. Givans 747 

30. A paper which is copied into an indictment for forgery, but touching which 
there is no allegation, and which can have no influence in determining, whether 
the defendant is guilty in respect to the forgery charged, is irrelevant to the is- 
sue, and cannot, upon proof that the defendant admitted its genuineness, be laid 
before the jury, that by a comparison with it of the note alleged to be forged, 
they may say, whether they were both written by the same hand.... Ib. 

31. Where no evidence is adduced to show that the defendant is guilty of the’ for- 
gery of anote, as charged, it is not allowable for the jury to compare the note 
with a paper admitted to be written by the defendant, and if satisfied of the 
sameness of the hand-writing, to convict him of the offence... 

32. The claimant of property to make out his title, offered in osblinas a mort- 
gage, which had become absolute ; he also adduced his own affidavit, admitted 
by the consent of the plaintiff, stating that R M, was asubscribing witness, to 
a conveyance of the property in question, made by the defendant in execution 
to the claimants. The mortgage produced was attested by R M; Held, that 
the mortgage was prima facie the conveyance to which the affidavit referred ; 
and if the affidavit was insufficient to identify it, evidence was admissible to 
show, that R M, who is named in the affidavit, is the same who attested the 
mortgage, and that but one mortgage was executed to the claimant.— The Plan- 
ters’ and Merchants’ Bank of Mobile v. Willis & Co............0.0++ ineceen 

33. A witness may testify that a sum of money was paid in a draft on a foreign 
bank by a third person to one of the parties in the cause, although the draft was 
not produced at the trial—the positive knowledge of the- witness and the pre- 
sumption that the draft has been taken up by the bank, are sufficient reasons 
for dispensing with its producuion.... Jb... saniaiies cocccccn BOR 

34. Where a witness states that he purchased meni for ondien, onthe the author- 
ity of a letter from the latter, he cannot be permitted to give parol evidence of the 
contents of the letter, until he has satisfactorily accounted for its absence.Jb. 771 
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35. A surcty of the claimant of property in a bond given for the trial of the right, 
cannot refuse to give evidence for the plaintiff in execution, on the ground of his 


suretyship.... 2b 


See Praciice 3. 

See Principal and Agent, 1. 

See Bank, 7. 

See Pleading, 9. 

See Sheriffand Surcties, 12, 13. 


See Contract, 7. 


EXCEPTIONS, BILL OF 


1. Where the points presented by the bill of exceptions are reserved at the trial, 
but the bill itself is not drawn up and sealed until six months thereafter, the ap- 
pellate court, notwithstanding the delay in perfecting the bill, will consider it 
as a part of the record; and this, although no note of the point was made by 
the judge when the exception was taken.—-Pool v. The Cahawba and Marion 
Rail Riad Company 

2. Where it is stated in a billof exceptions that a charge was prayed upon certain 
evidence, it will not be intended, in order to legalize the charge, that other evi- 
dence was adduced.—Siephans v. Brednax & Newton 

3. When a bill of exceptions is allowed in a criminal case, the facts embodied in 
it become a part of the record; and if a writ of error is allowed, it brings up the 


entire record, and error may be assigned on any part of it. .. Te State v. Jones. 
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EXECUTIONS, WRIT OF 


1. Where different creditors claim a priority of lien for their respective executions, 
and one of them moves against the sheriff and his sureties, so as to coerce an 
appropriation of the money to the satisfaction of his fi. fa. although the other 
creditor may have the prior lien, yet the party submitting the motion is entitled 
to a judgment for the excess of money in the sheriff’s hands. But, if the plain- 
tiff in such case, have returned the facts specially to, the court, and asked its di- 
rection thereupon, he will be relieved from the payment of damages and interest. 
Wood v. Gary, et al 

2. A writ of ficri facias being returnable to the first Monday in April, the direc- 
tion of the plaintiff to the sheriff on the 25th March preceding, to return it, will not 
render it dormant, or impair its lien, us it respects an execution of a junior judg- 
ment creditor subsequently issued, unless such return was made when the exe 
cution might have been satisfied and with interest to favor the defendant in exe- 
IN, susrnterngninnidiannevintehedinnnniannndentiipensiaianainnsinienesmak ae 

3. An alias issued upon the judgment in such a case, will continue the lien of the 
first execution, if there has not been a lapse of an entire term intervening, and 
overreach an execution issued on a junior judgment before such alias, if the 
alias comes to the sheriff’s hands before a sale of property under the junior exe, 


I is caaecinmnheernnimamaeneas PE RRR Reet hen eee eae inciNenaamnnial . 44 
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4, When personal property of the defendant in execution is brought into the coun- 
ty after executions of different judgement creditors have ecme to the steiiff’s 
hands against such defendant, the eldest judgment creditor who has preserved 
his lien will have the prior right... Zb 

5. A levy on goods and seizure by the sheriff, is no satisfaction of the execution, if 
the goods are restored to the defendant upon the execution of a delivery bond. 
CRONIN Cs FAG ORE OF DIDO ssi vis sacssnscicsasscinncevssnvtdecubaann pica .. 55 

6. Where the defendant in execution, after the same has been levied on personal 
property of sufficient value to satify it, assents to the assignment of the judg. 
ment to a third person, it may be inferred that all further proceedings under the 
levy were suspended, and that the property was returned to the defendant’s pos- 
session, if it had been removed; in fact it may be questioned whether the de- 
fendant’s assent would not cstop him from insisting upon the discharge of the 
judgment by any thing done by the sheriff previous to its assignment, and im- 
pose on him the necessity of re-posscssing himself of the property levied on. 
pn 2 ef || nr See ere Lihicnedianccesaeespuacestitamaianetenan 86 

7. When a judgment has been assigned, the assignee may suc an execution there- 
on in the name of the plaintiff, and indcpendently of his control-...Ib.......... 86 

8. Where the sheriff returns an exccution thus, “the defendants in this case have 
settled with plaintiff ’s attorney, as per order of samc—costs and commissions 
paid to sheriff,” a subsequent execution cannot issue without the authority of the 
eb ones... .20:..........0.. 

9. Quere—Is it competent for the sheriff to indorse a return upon an execution in 


100 130) 


any other form than the statute prescribes?. .Zb...........s0se00 


10. Where the points presented by the bill of exceptions are reserv ‘a at the trial, but 


the bill itself is not drawn up and sealed until six months thereafter, the appellate 
court notwithstanding the delay in perfecting the bill, will consider it as a part 
of the record: and this, although no note of the point was made by the judge 
when the exception wasiaken...Peolv. The Cahawha and Marion Rail Road 
Company...... 

11. No execution can issue on a decree of the county court, rendered in favor of 
“the legatecs of Philip Joseph,” nor can a writ of error be prosecuted against 
them by that appellation, it not appearing in the record who the legatees of Philip 
Joseph are—Joseph, adm’r v. The legatees of Joseph...... iancsnmiminition -+»- 280 

12. A direction by the plaintiff to the sheriff, not to levy several executions which 
had successively issued, will not render a subsequent execution upon which no 
such direction had been given, dormant, as against creditors of the defendant, 
claiming under a deed of trust, made after the last execution came to the she- 
riff’s hands.—Branch Bank at Huntsville v. Robinson, sheriff 623 

13, It is competent for a party, at whose suit civil process issues, to suspend its 
energy, by directing the sheriff not to execute it; and where the sheriff is in- 
structed not tolevya fi. fa. until further orders, or to hold it merely to bind 
the debtor’s property, in neither case. can the officer claim fees for the disobe. 
dicnce of instructions.—- The Oswitchee Co. v Hope § Co. 629 

14. A motion to the court to adjudge to the sheriff, costs upon an alleged levy of a 
writ of fi. fa. even if grantable under the facts of the case, should be preceded 
by a notice to the defendant in execution; and an order made in such case, will 
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be considered as so far void, that the court aii it, may bec an execution 
issued thereon.... Ib. .........ssee00e00e pees Kesincnehianas conde 
15. Where an execution is amahaie upon a othe filed i in vacation, it is not 
necessary for the defendant in execution to move the court to quash it; the pe. 
tition itself, is a motion to that effect, and may be so considered even where a 
supersedeas has improvidently issued.... Ib 
See Siatutes, 8. 


See Lien, 6. 


See Mortgagor and Morigagee, 4, 7. 
See Bankrupt, 3. 


EXECUTORS AND ADMINISTRATORS. 


1. The statute of non-claim [Dig. 153, § 6] creates a complete bar, by the omis. 
sion to exhibit the demand to the administrator within eighteen months, in all 
cases not excepted by the statute, whether the administratur does or does not 
make publication, as required by another section of the same act; [Dig. 180, § 
12] and therefore a replication to a plea of plene administravit is bad, when it 
offers an issue upon the fact of advertising.... Thrash y. Sumwalt............. 14 

2. Where one takes possession of goods left by a deceased person, under a claim 
which is colorable and fair, he is not liable as an executor de son tort....Jb.. 31 

3. A person who is in possession of goods, after the donor or grantor’s death, under 
a fraudulent deed of gift or other conveyance, in respect to such goods, he is 
chargeable as an executor de son tort.—Ib............000+ pisackeneorsndaascatgh ane 

4. Where a person takes possession of the simnehe of a deoniuth in one State, un- 
der circumstances which would there render him liable as an executor de son 
tort, and removes it, or scllsit, and removes without accounting for the money, 
he may be sued in that character wherever he is found, even in another jurisdic- 
tion.... Ib 

5. Where a judgment is obtained against an administratrix in a suit where she is 
the plaintiff, (under our statute of set-off; Aik. Dig. 181, § 174,) upon the certi- 
ficate of the jury, that the plaintiff is indebted to the defendant, and she is after- 
wards sued on a devastavit, such judgment raises no presumption of assets in her 
hands.— Quigley v. Campbell §- Cleaveland........... prninnkeineneanienninnnie . 76 

6. Although a statute allows an execution to be issued against the sureties upon an 
administration bond, upon the return of “ no property” to one issued against the 
administrator upon a decree of the Orphans’ court, yet it is erroneous for that 
court to render a judgment against such sureties without suit. The execution 
does not conclude the parties, and they have the right to test the legal sufficien- 
cy of the bond, but the manner of so doing is not yet clearly settled.---Clarke v. 
West, et al 

7. The consequence of a report of insolvency, is to make the administrator of the 
estate the actor in the proceedings: the effect of it is to discharge him from the 
suits of the creditors who are then entitled to have the assets divided amongst 
them. The administrator is therefore bound to take notice of al] the subsequent 
proceedings by the court in the settlement of the estate, and no notiee to him of 
the time of settlement is necessary. Creditors are properly notified by publica- 
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tion in some newspaper for forty days, and the place is the court-house where 
the settlement is made by the judge, and need not be stated in the notice.. Jb. 117 

8. On the final settlement ofan insolvent estate, it is the province of the judge to 
determine for what the administrator is chargeable, and if an improper charge is 
made, or he is held to account for assets not connected with the administration, 
or reduced into money, the question must be raised by an exception, and can 
appear in no other manner.—Ib 

9. When a judgment is rendered against an administrator, upon a final settlement 
of an estate, reported insolvent, in favor of several creditors, all of them must 
be made parties to the writ of error sued out by the administrator, to revise the 
WERT MN Te oases 5 on cnins scans ncnesensonsensegscasend <aessasseespuumeasbeateades 117 

10. Where an administratrix made a formal division of property of which she is 
possessed in that character, without any legal warrant therefor, and received 
nothing as an equivalent, he may successfully defend an action brought for its 
recovery by one to whom she has assigne] a share—Dearman v. Radcliffe. 


11. The entry of record in the Orphans’ court, that administration of an estate has 
E been granted, is conclusive to shew that all the pre-requisites of the law have been 
complied with. In a suit therefore, against an administrator, he will not be 
permitted to contradict the record of the grant of administration to him, by 
proving that the bond required by law, was not executed until afterwards, and 
that the official oath was not then administered—Eslara y. Elliott, adm’zx. 


12. When an executor, administrator or guardian, wishes his account scttled, he 
must first present it to the judge of the Orphans’ court, with his vouchers; it 
must then be examined, or audited, and stated for allowance: forty days notice 
of the term, at which it will be reported for allowance, must then be given, that 
all persons interested may examine the account thus stated, and be prepared to 
contest it—Robinson and Wife, et als. v. Steele, adm'r, GpC......000.0e0eceees 473 

13. Those pre-requisites, to a settlement of such accounts, must appear, by the re- 
Git, fo Rave ean complied Withiiss. TBs sciscissscccicccosisstzerssdacoavoasenen oss Ale 

14, The general rule which requiresa plaintiff in an action ex contractu against 
several, to show the liability of all the defendants, to entitle him to a judgment 
against a less number, dues not apply where the defendants are sued as execu- 
tors or administrators, upon a contract made with their testator or intestate; in 
such case, the plaintiff is entitled toa judgment against such of the defendants 
as may be shown to sustain the character in relation to the estate of the deceas. 
ed, in which they are charged.—Gray’s adm’rs v. E. J. Gg H. White........490 

15. A scire facias against the heir, to subject lands descended to him, to the pay- 
ment of a judgment obtained against the ancestor, must be sucd out in confor. 
mity with the statute of this State, and therefore the executor ur administrator 
must be a party.—Fitzpatrick, et als. v. B. W. Edgar 

16. A written acknowledgment by an acting exeeutor, that a claim was presented 
within the time required by law, is evidence of the fact of presentment; and the 
subsequent resignation of the executor, will not impair its value as evidence, 


106 
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and make it necessary to call the executor as a witness.—Starke & Moore v. 
Keenan’s ex’rs 

17. It is not necessary that a foreign executor or administrator suing in our courts, 
should negative by his declaration, that the deceased had a known place of resi- 
dence in this State, at the time of his death, or that his estate within the same 
had been committed toa domestic representative. Jt seems, that if the execu: 
tor or administrator appointed abroad, is not authorised to maintain an action 
here, the ground of disability should be pleaded in abatement—Cloud y. Ge. 
lightly’s adm’r 

18. The court in which the foreign executur or administrator sues, may of its own 
motion require the production of the letters testamentary, &c.; and should, 
where its production is insisted on by the defendant, require it before judgment. 
But the omission of the record to show whether such a requisition had been 
made or insisted on, is not an error affecting the regularity of the proceedings. 
Ib... 

See Trust and Trustee, 10, 11, 12. 


FORTHCOMING BOND. 


1, The damages of six per cent. authorised to be imposed when an injunetion 
is obtained for delay, cannot be allowed by the chancellor, unless the facts sta. 
ted in the bill are shown to be untrue, or evasive, and cannot therefore be al- 
lowed when the bill is dismissed for the want of sncallasineniia v. The 
Bank of Mobile... spon ea . 8 

2. The giving of a fortheoming bond is is ‘not a waiver tof any iregolarity in n the ex. 
ecution..-. Van Cleave v. Haworth... ..s:.ceccceccecceecccececceseeceseees ..188 

3. The lien of an execution creditor upon sileuasianai estate of his de tag when 
it has once attached, by the execution coming into the hands of the proper offi. 
cer, is not divested, as between the debtor and his personal representatives and 
the creditor, by the taking and forfeiture of a forthcoming bond; but the exe- 
cution issued thercon against the principal and surety, continues the lien of 
the first execution, although it is issued after the death of the principal obligor. 
Caperton vy. Martin. 

4. The forthcoming bend described a fieri facias as having issued against the 
goods, &c. of J L, requiring to be made for debt, damages, and costs $2743; 
the fi. fa. issued against the goods, &c. of JL, W H C, LJ M,andAJ§, re. 
quiring to be the sum of $2492 50.100: Held, that the bond did not eonform 
tothe execution, and that the same should be quashed...-Lunsford, et al, v. 
Richardeon & O’ Neal.-.--.0---+-20--sesessccssesscecccnecsessasesesereceeensesess . 618 


See Lien, 6 

FRAUD. 

1. A purchase by an administrator of one of the distributees, shortly after he came 
of age, of all his interest in his father’s estate, the administrator having ren- 
dered no inventory of the estate, or stated an account, and the purchase being 
made at a grossly inadequate price, considered fraudulent and voidable at the 
election of the distributee, if application had been made for that purpose within 


a reasonable time afterwards, or within a reasonable time after obtaining know- 
ledge of the fraud.—Johnson v Johnson. 
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Q. After the lapse of eleven years from the making of such a contract, a 
court of equity will not lend its aid to rescind it, and compel the administra. 
tor to account: the distributee having, when the contract was made, or soon 
afterwards, knowledge of circumstances sufficient to put himon enquiry, and 
six years afterwards being affected with the notice of the fraud.../b. 91 

3. Notwithstanding a fraud may have been committed, the bar, from lapse of time 
will be effectual, unless a suit is prosecuted within a reasonable time after the 
discovery of the fraud; and it is not true, at least in equity, that time does not 
commence running until after the discovery of the fraud.--Ib 

4. An allegation in a bill, that the complainant was not advised, until long after 
the settlement was made, that a faud had been practiced on him, is too vague 
and uncertain. ‘The time when he acquired such knowledge should have been 
WIR TB inva ssicgstisisinnsiesscectissoscisassesis tosdsnabteedacseloamesinanitouneetaeioes 91 

5. Although a transfer of property made to delay, &c. creditors, is void as against 
the latter, it is valid as to the grantor, his heirs and distributees; and they can 
not recover it of the representatives of the grantee.--- Dearman v. Radcliffe. 192 

6. When the plaintiff, in an action of detinue, makes title to the chattel sued for 
under a bill of sale, from a former owner, it is not competent for the defendant 
to show fraud in acquiring this title, if he hasno connexion with it.---Dunklin 
v. Wilkins, et al. 199 

7. It is otherwise, if he shows he is the agent of the former owner, and detains 
the elattel by his direction. —Lb...... 2... sscessereseneeeeseeeeeesanesesaeseesennes ..199 

8. A deed of trust, conveying land, slaves, mules, plantation tools, &c., also corn, 
fodder and bacon, giving to the trustee the management of the plantation 
during the current year, and devoting the proceeds thereof to the"payment of 
the debts to secure which the deed was made, is not fraudulent per se.-.-Ravi- 
sies v. Alston, trustce 

9. The possession of the grantor, when consistent with the deed, is not a badge of 
fraud: after default, and when the property is liable to sale, such an inference 
will arise, but will be open to explanation.---[b.--+-++-++++eeeeeeeeeeee oreeeeereeeee 297 

10, Afier a sale of the trust property, and purchase thereof; bona fide by the 
cestuis que trust, it is not a badge of fraud that they permit the grant. 
o:s, who were their parents, to remain on the land..--Jb. w+--e+++eeeeeeee 297 

11, Where a creditor receives of his debtor, a note which a third person gave to 
the latter on the purchase of goods, if the creditor was cognizant of the consi- 
deration of the note, when he became its proprietor, or retained it as his own, 
after he acquired such knowledge ; in neither case, will he be allowed to show 
that the sale of the goods was fraudulent, with the view of subjecting them to 
the payment of his debt....Butler g Alford v. O’Brien, surv. partner...... 316 

12, A conveyance by a father-in-law to a son-in-law, of one-half a lot for the con- 
sideration, as expressed in the deed, of twenty-nine hundred and twenty-five 
dollars, but the true consideration, the note of a third person, then past due, 
Which was transferred by delivery merely, and has never been collected, the 
deed being made two days before the execution of a deed of assignment 
of the property of the father-in-law to the son-in-law, as trustee, and with 
a knowledge of his insolvency ..-held, fraudulent and void as to creditors. 
—Cummings & Cooper v. McCullough, administratrizecscssene B24 

13, Where a deed conveyed to a trustee, all the real and personal property, choses 
in action, &c. of the grantor, in general terms, and without any description or 
schedule, except thrce slaves described by name, for the payment of creditors, 
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to some of whom a preference is given, but only one specified by name, and no 
list of their names or of the amounts due them, nor any provision for the cred.. 
tors to become parties to the deed, or notice to be given them, and no notice 
in fact given.--held, that although neither of these facts singly, or even all taken 
together, might be conclusive evidence of fraud, that they raise the presumption 
of fraud, subject to explanation by the other facts attending the transaction... 
Richa asencseiiencninsinddanhdnaaiinshienstianianiemtaiasnsiinntetvibislmannnitenientiiion Sonia 324 
14. The retaining possession by the grantor, of a portion of the trust property 
for more than than three years, is a badge of fraud, which is not explained 
by an alleged contract of hiring, set up in the answer, the terms and con. 
ditions of which are not given, and nothing appearing to have been re- 
ceived; nor is it a sufficient excuse for failing to sell the property, that it 
was reserved from sale that it might appreciate in value, a portion of the 
property, being slaves of from near forty to seventy years of age.---Jb....., 324 
15. Where a sale of personal property is absolute, and possession remains with 
the vendor, and there is no proof of circumstances to explain why possession 
did not accompany and follow the sale, the vendor being insolvent, in legal 
contemplation, the evidence of fraud is conclusive.-.-Planters’ and Merchants’ 
Bank Of Mobile v. Borland,..--...+s0..ccececssceeecaccesecscneeecersesecececsesesees 531 
16. The concealment, or non-disclosure of facts, to amount to a fraud, must be 
of those facts and circumstances, which one party is under some legal or moral 
obligation to communicate to the other; and which the latter has a right, not 
merely in foro conscientia, but juris et de jure to know.---Van Arsdale ¢& 
Is cxscupciroicpiinsielannahincnneiiiesacntinieiinesdnbincaiieeiabhabeansmamesanied 596 
17. An omission to communicate, or a concealment of facts, in such cases, should 
be attended by some evidence of trust or confidence, reposed by one party in 
the other, to constitute a fraud. —JDb.........-++5 deisetiaak stenahiemamiaiei 


See Deed and Registration of, 9 


FRAUDS—STATUTE OF. 

1. The statute of frauds declares that every gift, conveyance, &c. of lands, &c. to 
delay, hinder, &c., creditors, or to defraud purchasers, shall be ‘*‘ utterly void ;” 
and a subsequent bona fide purchaser may impeach such conveyance, and show 

its invatidity, as well at law, as in equity.---Carter vy. Castleberry........000 277 


GAMING, 

1 .The loser of notes at gaming, may file his billin equity to restrain their transfer, 
and the prosecution of suits upon them; and this, whether the loser indorsed them 
or passed them by delivery merely, or whether they remain in the hands of the 
winner, or have been transferred to a third person, with notice of the circum: 
stances under which the wianer acquired them..--- Barker, et al. v. Callihan. 708 


GARNISHEE. 

1. When the stockholder of a corporation is garnisheed as a debtor of the company 
and answers that he has paid all the calls made by the President and Directors 
of the company upon him, he cannot be made responsible upon the residue of 
his stock, upon which no calls have been made, upon the general law of garnish- 
ment—Bi ngham v. Rushing... .. 2... .cccccceeececserecececeenenseeeennenececseeenes 403 


2. A garnishee who answers that he is indebted to the defendant in execution, 


cannot be discharged on the ground that he has a claim, as administrator of 
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another person, fora larger amount. Such a claim isin the nature of a set-off, 
and, not being due in the same right, cannot be allowed as such.— Legal Re- 


presentatives of Fiiomas, deceased, v. Hopper, Zarnishec, FC. ..c0cceeeees .-.- 442 
3. A summons of garnishment is not in the nature of an equitable proceeding, but 
a legal remedy, and to be so treated... Ib........... crccecccessoncnees sansinnbeoné .-. 442 


4. A garnishee cannot plead in bar of a recovery, in a suit brought against him 
by the assignee of a promissory note, that judgment nist has been rendered 
against him as the debtor of the payce, and that he has paid the same—there 
not appearing to have been any sci. fa. issued, or served on him, nor any final 
judgment against him.—Johns and Cole v. Field ...........cscccseeeeeenees ... 484 

5. When a garnishee discharges a judgment rendered against him, if the creditor 
should afterwards attempt to enforce the collection of the original debt by exe- 
cution, the court out of which it issued, would on motion, direct satisfaction of 
the judgment, so far as it was discharged by the payment of the judgment ren- 
dered against the garnishec; and therefore, a bill in chancery would not lie for 
that purpose, unless other facts were alleged, which would give the court of 
chancery jurisdiction. —Chandler v. Faulkner and Faulkner........... wooee 567 

6. Semble; Where a plaintiff in attachment moves for judgment upon the written 
answer filed by a garnishee, it will be inferred that he accepted the answer, and 
waived an examination in open court.— Leigh v. Simith...........ccec000 100 Oe 

7. Although a garnishee is required to appear, within the first four days of the 
term to which the garnishiment is returnable, and answer on oath, &c.; yet no 
judgment can be rendered against him upon the answer, before the plaintiff has 
recovered a judgment against the defendant in attachment... Jb......... <scaaca 

8. Where a garnishee has appeared and admitted in writing, that he is indebted to 
the defendant in attachinent, it is more regular to render a judgment against the 
defendant and garnishee at the same term; but if it has been entered against 
the defendant only, it is competent for the court, at a subsequent term to render 
judgment against the garnishee; and this, although he has not been notified 
since the cause was disposed of as to the defendant, that a judgment would be 
sen Caw em ai isin nics sccs vieienddemnsampnron Sisdenicéstaaecee ee 

9. E G, a garnishee answered, that S G was indebted to A S, in the sum of 
$5,000, and to secure its payment, conveyed to him a house and lot by way of 
mortgage; afterwards the same property was sold under a fieri facias against 
the estate of SG, and A'S became the purchaser; subsequently, A S sold it at 
public auction, and E G bid it off at $10,005—having first agreed with A S, 
that upon the paymentto AS, of the sum of $6,000, the amonnt due him on 
the mortgage and the sum advanced on the purchase under execution, the latter 
should relinquish to him the residue of the sum at which the property was bid 
off, remarking that he, E G, and S G might do ashe pleased with it: Held, 
that the answer of the garnishee did not show such an indebtedness to S G as 
authorized the court to render a judgment against him; that if S G had an inter. 
est in the property, either as mortgagee or by contract with Saltmash, he could 
not relinquish it without consideration to E G, so as to defeat his creditors, but 
himself or his creditors must assert that right in equity.—Perine and Crocheron 

DG evcecicvctanvesseseses pisignined napnaesbpleneerssnemonen ssosseeresaseresesecos WEE 
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10. B was summoned asa garnishee alleged to be the debtor of H, against whom 
R had recovered a judgment; B answered that he was indebted to H in the sum 
of eight hundred dollars, from one to two hundred of which was dischargeable 
in saddlery: Held, that the plaintiff was not entitled to an unconditional judg. 
ment against the garnishee for cight hundred dollars. Quere: could the court 
have delayed proccedings to afford the garnishee an opportunity to deliver the 
saddlery according to his contract: or could the entire debt have been condemed 
with the reservation of B’s righ: to deliver the saddlery to the sheriff, and pro 
tanto discharge the judgment.—Blair v. Rhodes. oo... .ccecceceesceeeeeseceeeeees 648 

11. An affidavit made for the purpose of obtaining a garnishment, consequent upon 
a judgment, will not be regarded on error as conclusive that there was a judg. 
ment, against the creditor of the garnishee; the existence of such judgment must 
be shown by the record of the suit against the original parties; or by its recital 
in the judgment rendered against the garnishee... [b............ss000eseseeeee - 648 

See Practice at Law, 19. 


GIFT. 


1. A having a judgment against J for twenty-seven hundred dollars, obtained in 
anaction of slander, agreed with J that if he would pay him seven hundred 
dollars to defray his expensesand pay the costs, and one would convey to one 
JL property sufficient to discharge the residue of the judgment in trust for the 
separate use of the wife and children of J, and J accordingly made the con. 
veyance: Held, that if the transaction was bona fide—if the jadgment was not 
collusive, and the conveyance, to the use of the wife and children of J, was not 
intended to secure to J, through the apparent ownership of his wife and chil. 
dren, the enjoyment of the property, that it was valid asa gift from A. That 
such an instrument, as it was for a valuable consideration, and absolute in its 
terms, was not required to be recorded either by the act of 1803, or by that of 
1828; and that the consent of A to the conveyanoc could be established by 
proof, dehors the deed.——Lazarus v. Lewis 


GUARANTY. 


1, The indorsee of a promissory note sued the guarantor thereof, upon a gua- 
ranty made simultaneously therewith, by a person not a party tothe note, in 
the following words: “* For value received, I guarantee the payment of the 
within note, after legal course and process against the maker: S. Farley.” 
Held, that the action was maintainable. ——Neal v. Smith.-..--.0....0.....2...568 


GUARDIAN AND WARD. 


1. An infant is not personally liable, even for necessaries, when they are sup- 
plied to her by a store keeper with the permission of her guardian, and charg- 
ed to him, although the credit given to the guardian may have been induced 
by the fact that the ward had an estate of her own, and with the expectation 
that the debt would be paid out of it. The®contract is personal to the guardi- 
an, and his liability cannot be shifted to the infant.—Simms y. Norris g Co. 42 

2. Contracts made between trustee and cestui que trust, or between guardianand 
ward, soon after ‘he latter comes of age, or one standing ia the relation of guar. 
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dian, are viewed with so much jealousy by courts of chaneery, that they are 
voidable by the latter, if within a reasonable time he seeks to avoid the contract. 
Such a contract can be supported only where the trustee or guardian, previous 
to the contract has made such a full and fair disclosure of all the facts or cireams 
stances which have come to his knowledge as such, as to enable the other 
party to deal with him on equa) terms—--whether mere inadequacy would not 
be sufficient to set aside such a contract——Quere.—Johnson v. Johnson. 90 

3. The guardian of an idiot may sue at law, not only for the recovery of a debt, 
but in any case in which the guardians of infants may maintain a suit... 
Dearman vy. Dearman, guardian 

4, Where a guardian brings an action of trover, alleging that his ward, an ins 
fant, was possessed of the property, and lost the same, the declaration should 
be at the suit of the ward, by his guardian, instead of making the latter 
Ne I? UNG MIG goin 5 c.sis cat hicsonn dss sscmectnrueneaibensaas FER Tee rinses oneial 

See Orphans’ Court, 5. 


See Practice in Chancery, 11. 


HEIR AND DISTRIBUTLE. 


1. A scire facias against the heir, to subject lands descended to him, to the pays 
ment of a judgment obtained against the ancestor, must be sued out in confor. 
mity with the statute of this State. and therefore the exceutor or administrator 
must be a party.—Fitzpatrick, et als. v. Be G> W. Edgar .sesssssssecsore 499 

HUSBAND AND WIFE. 

1. “* A covenant in a bond for title to land, that H W B, and M B, his wife, 
shall welland truly convey, and make a fee simple title to the land to the said 
M,” upon the payment of the purchase money-..only bound the wife to relin. 
quish her dower, and did not bind her individually to make title to the lands ; 
nor was the surety to the bond bound for her acts, further than she was bound 
herself.... King and Barnes, adnv’rs v. Moseley..........0+sseceeersees iscdansdeeaeee 

See Contingent Remainder, 1. 


IDIOTS AND LUNATICS. 

1. The guardian of an idiot may sue at law, not only forthe recovery of a debt, 
but in any case in which the guardians of infants may maintain a suit.— 
Dearman vy. Dearman, guardian, &¢...... Rae ae PANES Ne ee Ree a 61050p-deanineeee 

2. It iscompetent for the chancellor to determine the question of lunacy, when 
raised upon the pleadings, without directing an issue for the purpose of inform. 
.ing his conscience in the matter.— Alexander, by his guardian v Alexander. 517 

3. The guardian of a lunatic, who has a just pretence for suing, and has con. 
ducted himself fairly, is not chargeable with costs, althongh unsuccessful 
in the suit; and where he is charged with them, an appellate court will 
correct the decree on writ of error, ifsome other substantial ground of appeal 
be joined, and charge the estate of the lunatic with the entire costs.-.-Jb. 517 

INFANTS. 


1. Aninfant is not personally liable, even for necessaries, when they are supplied 
to her by a store-keeper with the permission of her guardian, and eharged to him, 
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although the credit given tothe guardian may have been induced by the fact 
that the ward had an estate of her own, and with the expectation that the debt 
would he paid out of it. The contract is personal to the guardian, and his lia. 
bility cannot be shifted to the infant—-Simms v. Norris g Co. ' 42 
2. When infants who are defendants toa suit in chancery, reside out of the State, 
it is essential that the proceedings against them should.conform to the statute 
providing the manner by which absent defendants shall be brought before the 
court; and the record must also show that their rights as infants have been scro- 
tinized, and if necessary, protected.— Erwin, adm. etal v Ferguson,etal. 158 


See Construction, 3. 


INSANITY. 

1. When the county judge impannels a jury to try the question of sanity, where 
a will is offered for probate, he has the power to set aside the verdict and to 
grant a new trial, if, in hisopinion, the verdict ought not to be permitted to 
stand.... McElroy v. McElroy 

2. There is no middle ground between capacity and incapacity, to make either a 
contract or a will, and both, when assailed on the ground of insanity, stand 


on the same footing.—J). 

3. The mode of proving insanity is by showing a series of actions or declarations 
which evince an aberration of mind; and it is not, in general, proper to take 
the opinion of witnesses derived from knowing or hearing the facts deposed 
to. Whether there may not be exceptions to the general rule, arising out of 
sume peculiar relation or connexion of the witness (whose opinion is offered) 


to the supposes Junatic—Quere.—The State v. Brinyed..-.++s1cce-eeee QA4l 
4. Ma person, after verdict, and before sentence, becomes insane, it is good cause 
for staying the scntence, but where the question of insanity has been passed on 
by the jury, a motion to the court to stay the sentence cannot be entertained. 


Is idthaenidcassonkabinscncuaccnpstnchdeidnnenteiaaass tastes éelinssciiaeliaas aula .. 241 
5. When tie prisoner’s guilt ix clearl;- made out, if he relics on insanity as a de. 
fence, he must make it out to the satisfaction of the jury beyond a reasonable 
doubt, which is the rule laid down in the State v. Marler, [2 Ala. 43.]—Jb, 242 


INSOLVENT DEBTOR. 

1, An affidavit to hold to bail, which affirms that the defendant ** has fraudulent. 
ly conveyed, or is about fraudulently conveying his estate or effects,” is defec- 
tive under the act of 1839 * to abolish imprisonment for debt,” because it is in 
the alternative, instead of alleging one distinct ground.— Wade v. Judge. 130 

2. The statutes of 1807, ’°11, 21, 33 and °39; in respect to insolvent debtors, 
are parts of an entire system, and to be considered in pari materia: these several 
acts regard the schedule of the debtor rendered after arrest, when accepted by 
a court or judicial officer, as a transferin Jaw of the effects to which it refers, 
to the sheriff of the county in which they are found. But if the creditor fail to 
obtain judgment, or the debtor is otherwise legally discharged, the legal assign. 
ment is avoided and the property re-vests in the debtor.—-Jb 

3. Quere—doves the acceptance of a schedule opcrate a transfer of the real and 
personal estate of the debtor, which may be extra territorium.—Ib. 130 

4. Previous to discharging from imprisonment~an insolvent debtor who has ren- 
dered a schedule of his effects, the court may direct that money, choses in action, 
or other property about his person or near at hand, shall be delivered up..-Zb. 130 
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5. In a proceeding by habeas corpus, at the suit of one who has been arrested on 
civil process, with the view of obtaining his discharge, the State and not the 
plaintiff in the action, should be made the adverse party. An order made in 
such a proceeding is nota final judgment or sentence, which may be reviewed 
on error; but it seems, the party aggrieved by it, may obtain justice by a man- 
damus, or other appropriate writ..--Ib.-----+---++-1.+++ee+++ Pere eer sé 


See Lien, 7. 
See Criminal Cases, and proceedings in, 6. 


INTEREST. 
1. When a judgment is affirmed on writ of error, it is error to compute the inter. 
est then due on the judgment, and render judgment for the aggregate amount 


in the appellate court; as that would be compounding the interest...-Richards, 
and others v. Griffin 


INTERROGATORIES. 


1. Interrogatories propounded toa party under the act of 1337, ** More effcCtu. 
ally to provide for diszoveries in suits atcommon law,” should either in them. 
selves, or by the affidavit of the party exhibiting them, affirin the existence of 
the facts sought to be elicited, and that they are within the knowledge of the 
party called on to answer. Although the party thus examined undertake to 
answer without objection, an exception to his answers for insufficiency, will 
not be sustained, where the defects of the interrogatories are such, that it does 
not appear that his answers willbe materi#l— Branch Bank at Montgomery 
v. Parker. 731 


JUDGMENT AND DECREE. 


1. Where the defendant in execution, after the same has been levied on personal 
property of sufficient valuc to satisfy it, assentsto the assignment of the judg- 
ment to a third person, it may be inferred that all further proceedings under the 
levy was suspended, and that the property was returned to the defendant’s pos. 
session, if ithad becn removed; in fact it may be questioned whether the de. 
fendant’s assent would not estop him from insisting upon the discharge of the 
judgment by any thing done by the sheriff previous to its ass‘'gnment, and im. 
pose on him the necessity of re-possessing himself of the property levied on.... 
i, GEE: SUN ORs i 8 0 cess ncass sadasexccaootnsertandeskanauiaoie jikewaa coe On 

2. When a judgment has been assigned, the assignee may sue an execution 
thereon in the name of the plaintiff, and independently of his control.-..Jb. 86 

3. When a judgment is rendered against sureties in a summary manner, as was 
formerly the case in this state, upon forthcoming bonds; or as was here irre- 
gularly rendered against the sureties on the administration bond, such a judg- 
ment is distinct and separate from, and cannot be connected with the previ- 
ous judgment, by suing out a writ oferror. When a writ of error is sted out 
in the names of the sureties, it only removes the judgment rendered against 
them... Clarke v. West, et al...... etd phbrpuiascnnieesncecemncss s PEN er os 117 

4, When a judgment is rendered against an administrator, upon a final settlement 
of an estate, reported insolvent, in favor of several ercditors, all of them must 
be made parties to the writ of error sued out by the administrator, to revise 
the final decree.---J6. 
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5. A judgment rendered for a larger sum than is found due by the jury, on 
a special verdict, cannot be supported.—Reid, et ul. v. Dunklin. 205 
6. Where a judgment was rendered in favor of “* The President of the Bank, 
&c.” omitting the words * and Directors,” which were part of the corporate 
name; the omission is a mere clerical misprision, umendable at the costs 
of the plaintiff in error....Snelgrove v. The Branch Bank at Mobile. 295 
7. It is permissible for a plaintiff to waive every thing to which the verdict of a jury 
has ascertained he was a and havea italien rendered for costs alone. 
Phelan v Fancher... hae ons . 449 
8. Where the judgment i is | rendered i in a favor of ‘the | . + plaintiff,” where there 
are more than one, it will be intended to be a mere clerical error...-J6 449 


See Criminal Cases and Proceedings in, 3, 4. 
See Appeal and Certiorari, 1. 
See Interest, 1. 


JUSTICES OF THE PEACE, 


1. The jurisdiction ‘of justices of the peace, is limited to cases in which the 
amount in controversy does not exceed fifty dollars; and where a judgment 
rendered by a justice is appealed from, the recovery in the appellate court, 
should not exceed the sum of fifty dollars, with interest from the time the pri- 
mary judgment was rendered. But where the judgment on appeal is conse- 
quent upon a verdict, it will not be reversed on error, because it is rendered 
for a sum greater than that whi¢h limits the jurisdiction of justices, with in. 
terest from the time stated.-.-Pruitt, et al. v. Stuart....-00-ssesseseececeees -1lg 

2. When a sum exceeding twenty dollars is claimed by the plaintiff, in a proceed- 
ing before a justice of the peace, the defendant cannot be permitted to prove a 
credit of twenty dollars, or under, by his oath..-. Ivey v. Pearce, use, &c. 374 


LANDLORD AND TENANT. 


1. The act of 17th January, 1834, authorising a distress for rent in the city of 
Mobile, does not justify the rendition of a general judgment against the tenant, 
but merely a condemnation of the goods distrained. The proceeding is author. 
ized only against the tenant, and will not lie against his administrator... 
Dumes, adm’r v. Mc Losky 

2. The possession of a tenant becomes adverse to his landlord, when he disclaims 
to hold under him, and the statute of limitations begins to run against the 
landlord, from the time he has notice of the disclaimer..-. Tislotson vy. theeione ex 
dem. Kennedy... ieee weeaiias -- 407 

3. Where an action is ohunghe nay a euienere at a a sheriff” 's porn under a fieri 
facias, against the defendant in execution ; the admission of the landlord of the 
latter, to defend with him, it would seem could not prejudice the plaintiff, as 
the landlord would not be permitted to set up a title consistent with the tenant’s 
a to defeat eonneaiiantel ex dem. Davis v. McKinney 4 Mc Kin- 
ney .. acsccsemecose soos . 719 

4 Semble ; an order puvtiitdiog the « son to 0 defend a an sapetionts, beanghe paaren 
the father, forthe recovery of the possession of lands, to which the former claims 
title, is unobjectionable.—ID......0.....sceceerereeressecerssceessessseseessssesseses 
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LEGACY AND DISTIBUTIVE SHARE. 

1. A legatee whose legacy has never been assented to, cannot set-off the provision 
made for him by the will, against an action brought by the executors for the re- 
covery of money due to the testator —Sorrelle’s ex’rs v. Sorrelle 

2. Where a creditor bequeaths a legacy to his debtor without noticing the debt, 
and after the testator’s death, the securities for the debt are found uncancelled 
among his papers, the legacy is not considered even prima facie a release or ex- 
tinguishment of the debt.—Jb 


LIEN, 


« 

1. Where different creditors claim a priority of lien for their respective executions, 
and one of them moves against the sheriff and his sureties, so as to coerce an 
appropriation of the money to the satisfaction of his fi. fa. although the other 
creditor may have the prior lien, yet the party submitting the motion is entitled 
to a judgment for the excess of money in the sheriff’s hands. But, if the plain- 
tiff in such case, have returned the facts specially to the court, and asked its di- 
rection thereupon, he will be relieved from the payment of damages and interest. 
Wood v. Gary, et al 

. A writ of fieri facias being returnable to the first Monday in April, the direc- 
tion of the plaintiff to the sheriff on the 25th March preceding, to return it, will not 
render it dormant, or impair its lien, us it respects an execution of a junior judg- 
ment creditor subsequently issued, unless such return was made when the exe- 
cution might have been satisfied and with interest to favor the defendant in exe- 
COT is ssi sais s'icconnsassscdeinevcssnndnsssonsansbatasancessiens merancitietessatiin iam 

. An alias ary upon the Sugeest in vend a case, will. continue the lien of the 
first execution, if there has not been a lapse of an entire term intervening, and 
overreach an execution issued on a junior judgment before such alias, if the 
alias comes to the sheriff’s hands before a sale of property under the junior exe- 
cution...Zb 

. When personal property of the defendant in execution is brought into the coun- 
ty after executions of different judgment creditors have come to the sheriff’s 
hands against such defendant, the eldest inset creditor who has preserved 
his lien will have the prior right... Jb... oon oe 44 

5. The master of a vessel has the right t to retain the possession aa pure liable to 
the payment of a general average, until it is paid, and if he parts with goods 
which he is thus authorised to retain, and afterwards pays their portion of the 
contribution, an implied assumpsit is raised that he shall be repaid by the owner. 
Eckford v. Wood, et al 

6. The lien of an execution creditor upon the personal estate of his debtur, when 
it has once attached, by the execution coming into the hands of the proper offi- 
cer, is not divested, as between the debtor and his personal representatives and 
the creditor, by the taking and forfeiture of a forthcoming bond ; but the exe. 
cution issued thereon against the principal and surety, continues the lien of 
the first execution, telnet it is issued after the death of the principal obligor. 


Caperton v. Martin... eee - 217 
7. A coroner is not dennl to notice > te asbeanay of a . debtor’s wtets pe os 


% 
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which he has an execution; nor does the death of a debtor, whose estate is re. 
ported insolvent, destroy the lien of an exccution when it has once attached 
upon his property... Ib. 

. An absolute bill of sale was made of a slave, who was hired out for twelve 
months, more than half of which time was unexpired; the vendor retained pos- 
session for a year, or perhaps more, after the time of hiring—the vendee, repeat- 
edly admitting,that the greater part of the purclrase money was unpaid, and 
that the vendor was entitled to the slave until it was paid: Held, that whatever 
might be the legal effect of the bill of sale upon_ the rights of the parties, the 
facts warranted the inferenge, that the vendor's possession was under a contract 
creating a pledge or lien.—Vaughn v. Wood, ...........0000-sseeeceseeeeeeeeeees 304 

. The admission in a bill of sale, that the purchase money was {paid, is not con. 
clusive against the vendor, and will not be allowed to defeat a! promise subse. 


quently made for its payment, so as to invalidate a lien given to him.—Jb. 304. 


10. The equitable lien of the vendor of land, cannot be enforced against the_ven- 
dee, at the suit of an assignee of the note given for the purchase money, where 
the note was assigned by the vendor without recourse.—Hall’s ex’rs v. Click, 


LIMITATIONS AND NON-CLAIM, STATUTE OF. 

J. The statute of limitations is as available in equity, as at law, in all cases where 
the courts have concurrent jurisdiction; but the mere staleness of a demand 
will prevent a court of “equity from granting relief when no statute of limi- 
tations governs the case.—Johnson v. Johnson 

. After the lapse of eleven ycars from the making of such a contract, a 
court of equity will not lend its aid to rescind it, and compel the administra. 
tor to account: the distributee having, when the contract was made, or soon 
afterwards, knowledge of circumstances sufficient to put himon enquiry, and 
six years afterwards being affected with the notice of the fraud.--.-Jb. 91 

. Notwithstanding a fraud may have been committed, the bar, from lapse of time 
will be effectual, unless a suit is prosecuted within a reasonable time after the 
discovery of the fraud; and it is not true, at least in equity, that time does not 
commence running until after the discovery of the fraud..-Ib 

. When lapse of time is relied on by the defendant, if the complainant wishes to 
avail himself of any of the exceptions to the rule, he must put such matter in 
issue, either by amending his bill, or by a special replication.— J 

5. An allegation in a bill, that the complainant was not advised, until long after 
the settlement was nade, that a f-aud had been practiced on him, is too vague 
and uncertain. The time when he acquired such knowledge should have been 
stated.—TD.......eceeeeeeees POO PE PA es ge me Or oe ee Oe 

6. The confirmation by the United States of a concession of lands made by the 
Spanish authorities, will not prevent one who claims adversely, from availing 
himself of the statute of limitations, by proof of possession, during the time the 
government of Spain exercised dominion over ¢he conntry in which the land is 
situated; although the statute did not complete a bar until after the concession 
was confirmed.— Tillotson, v. Doe, ex dem. Kennedy 

7. The plaintiff and defendant were mutually indebted to each other upon ac- 
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counts. The account of the former was stated at $1594 20-100, of the latter 
at $1102 50-100. Both of the accounts were barred by the statute of limita- 
tions; on the plaintiff’s the defendant made the following indorsement, which 
was subscribed by him, viz: ‘I admit the correctness of the within account 
with the exception of the item for $520 paid W. D. Bynum, upon an order pur- 
porting to be drawn by mc, which I do not admit, March 3lst 1838.” The 
plaintiff made an admission on the defendant’s account as follows: ‘The above 
account is correct, and I agrec to allow it against my accuunt on settlement.” 
Held, that the indorsement by the defendant was not a oonditional admission 
that the excepted item was a proper charge, and 2 waiver of the statute of limi- 
tations, upon the plaintiff’s making proof of its correctness—Lucas v. Thor- 
ington 

8. Adverse possession of personal property in this State, for six years, will give a 
title to the possessor—or, if such pusscssion is had in any other State, a sufficient 
time to bar an action for the recovery of the property, by the laws of such State. 
EE, CK ici Taking resanmsnagecncdecivniadsaippeaantiaaiverhuaneudamae aiiaata 508 

9. The statute of non-claim, commences running from the time of the payment of 
the purchase moncy of land, if there is any one then in being of whom the ven- 
dee can demand title, and the rule would be the same, if the vendee was evicted 
by title paramount, or the heir asserted a title hostile to that of his ancestor— 
King and Barnes, adm’re, v. Moseliy..............0.0secceesereseceeesceccssessecsese 610 


MANDAMUS 

1. In a proceeding by habeas corpus, at the suit of one who has been arrested on 
civil processs, with the view of obtaining his discharge, the State and not the 
plaintiff in the action, should be made the adverse party. An order made in 
such a proceeding is not a final judgment or sentence, which may be reviewed 
on error; but it seems the party aggrieved by it, may obtain justice by a mandamus 


or other appropriate writ.— Wade v. Sudge 
MASTER AND SLAVE. 


1. In the hiring of slaves there is an implied stipulation that the slave is to be 
employed in some honest pursuit, and if the hirer should incite or compel the 
slave to stcal, or become the receiver of stolen gocds, the owner would have 
the right to rescind the contract, and resume the possession of his slave...- 
Rasco ¢ Brantley v. Willis 

2. In such a case, the hirer would be responsible on!y for the actual value of the 


services rendered by the slave, estimated by the contract previously made. Ib. 38 


3. Evidence that the defendants kept a small grog-shop, about which negroes re- 


‘sorted, with other circumstances conducing to show that an unlawful traffic 


was carried on by them with slaves, by receiving from them stolen goods, is not 
proper to go to the jury, to prove that the defendants, and other persons with 
their permission, incited the slave of the plaintiff to steal, or employed him as 
an instrument in their unlawful traffic, without further proof, in some way con- 
necting the slave of the plaintiff with these unlawful acts.—Jb. 


MISTAKE OF LAW. 
1, A husband having died without reducing into possession the share of his wife, 
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in her father’s estate, the executor of the wife's father, supposing the adminis. 
trator of the husband to be entitled to it, paid it over to him, by whom it was 
paid away in the course of his administration, the estate of his intestate leing 
declared insulvent. The executor of the wife’s father having brought an ac. 
tion to recover the money from the administrator of the husband, for money 
paid by mistake, in ignorance of the law: held, that he could not recover, as 
the money had passed from the hands of the administrator, before notice of the 
mistake, without the possibility of his reclaiming it... Yarborough, ex. v Wise, 
GI <ensnsicanderades RAE ROLES ee Pema eee NTT ae Ret thy ae Paap ee EE Fe 292 


MORTGAGOR AND MORTGAGEE. 

1. An allegation that the mortgagor died, leaving certain children surviving him, 
is equivalent to an — that — are his heirs at law. anes adm’r et 
al. v Ferguson, etal... —_ ‘ ase . 158 

2. When an executrix of a a , mortgagor, he rn oieted py qualify s as , mah is 
made a party defendant to a bill to foreclose, the objection, if available, is per. 
sonal to herself, and can only be raised on demurrer..--Jb.-.--.---..++-.. 158 

3. Where the mortgagor of personal property has such an interest therein, as may 
be sold under an execution for the payment of his debts, the mortgagee can 
not on the trial of the right of property, upon a claim interposed by him under 
the statute, introduce proof to show what was the value of the mortgagor’s 
interest, and that it was less than the value of the property in question....Mc- 
Donald vy. Foster ¢ Easton... sea .... 664 

4. Where a debtor mortgages anes to secure wiih pau stipalates that the 
mortgagees shall take possession at any time they may think proper, to indem. 
nify them against the consequences of their endorsement, when the mortgagees 
have taken possession, a mere equity remains in the debtor, which is not sub. 
ject toa levydnd sale ander a fieri facias....Adams v. Tanner and Horton. 740 

5. Semble; where the mortgagor has such an interest in the property as may 
be levied on and sold, the most appropriate step for the mortgagee to take, in 
order to protect his rights, is, to resort to chancery, that the interest of the mort- 
gagor may be ascertained, and separated from that which he asserts... The 
Planters’ and Merchants’ Bank of Mobile v. Willis 4 Co..................0...770 

6. The retention of the possession ofa chattel by the mortgagor, is entirely consist- 
ent with the nature of the security. But if the mortgagor retains the posses. 
sion for an unreasonable length of time after the mortgage is forfeit, this may 
warrant the inference that the debt was paid, or that the mortgage was held up 
as a protection for his property against the demands of creditors. Yet in such 
case, it cannot be assumed as a conclusion of law that the mortgage is fraudu- 


7. The interest of a mortgagor in possession of personal property, may be sold 
under execution before the mortgage is forfeited; but if the debt intended to 
be secured, becomes due, and the mortgage provides that in such event, the 
mortgagee shall be entitled to the immediate possession of the property, or be 
authorized to sell thesame, then he may assert his claim, put an end to the 
mortgagor’s possession, and if the transaction is bona fide, the debt really due, 
and lien of the mortgage continuing, the property cannot be condemned tosa- 
tisfy the execution... 1b......0...+s+-sseeees penoeenesonssoossassecoceqseonene 
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8. Where the payees ofa note, secured by mortgage, have undertaken to transfer 
the same, and received part of the consideration agreed to be paid therefor ; 
if they, as mortgagees, have a legal right to the possession, they may interpose a 
claim to the property, (under the statute,) when levied on by execution ; and 
though they receive full payment for their assignment pending the cause the 
assignees may continue the litigation in the names of the assignors..--Jb. 771 


NOTICE, 


1. A notice by the President and Directors of the Bank of the State of Alabama, 
with the seal of the corporation, is a sufficient compliance with the charter, 
which requires the notice to be — by the President of the Bank..--Craw- 
ford, et al. v. The State Bank... ons stteras .679 

2. An accommodation drawer is a ‘surety, and. entitled to notice, althongh he had 
no funds in the hands of the drawee,.--Sherrod v. Rhodes....-.+-.. -- 683 

3. In such a case the fact that the drawer was indebted to the canna, for wiles 
use the bill was drawn, in a sum cqual to the amount of the bill, will not dis- 
pense with notice of the dishonor of the bill, unless the bill was drawn in pay- 
ment of the debt-... 

4. If the last indorser of a bill be notified of its dishonor, if he wishes to hold any 
prior party un the bill liable to him, he must give him notice, unless due no- 
tice had previously been given to such prior party by the holder—Jb. 684 

5. The want of funds in the hands of the drawee of a bill, furnishes a sufficient 
excuse for the failure of the holder to present it for acceptance, and give notice 
with promptness to the drawer, of its dishonor.... Tarver v. Nance........... 712 


See Bills of Exchange and Promissory Notes, 14 


ORPHANS’ COURT. 


1. Although a statute allows an execution to be issued against the sureties upon an 
administration bond, upon the return of “‘ no property” to one issued against the 
administrator upon a decree of the Orphans’ court, yet it is erroneous for that 
court to render a judgment against such sureties without suit. The @xeécution 
does not conclude the parties, and they have the right to test the legal sufficien- 
cy of the bond, but the manner of so doing is not yet clearly settled.---Clarke v. 
Ws ER iaivasicccsccssseinrcessnisaciancgabitmencslaaabtbedeiiiassassesasiuibeaonial oo 7 

2. The peculiar jurisdiction of the judge of the county or orphans’ court, over the 
settlement of an insolvent estate, is dependent upon the administrator’s report of 
its insolvency, and cannot be sustained without it. Nor can such a report be in. 
ferred or presumed from any recitals made by the court in its orders upon the 
subject... 

3.: The consequence of a report of insolvency, is to make the administrator of the 
estate the actor in the proceedings: the effect of it is to discharge him from the 
suits of the creditors who are then entitled to have the assets divided amongst 
them. The administrator is therefore bound to take notice of all the subsequent 
proceedings by the court in the settlement of the estate, and no notiee to him of 
the time of settlement is necessary. Creditors are properly notified by publ ca- 
tion in some newspaper for forty days, and the place is the court-house where 
the settlement is made by the judge, and need not be stated in the notice.. Jb. 117 

4. On the final settlement of an insolvent estate, it is the province of the judge to 
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determine for what the administrator is chargeable, and if an improper charge is 
made, or he is held to account for assets not connected with the administration, 
or reduced into money, the question must be raised by an exception, and can 
appear in no other manner.—Jb 

5. A judgment of the county court, rcfusing to appoint an individual guardian of 
the estate of certain minors, is not a bar to a suit in chancery, by the minors 
to recover their legacies. —Slalisworth, et al.v. Stallsworth, ex’or. 144 

6. The title to real estate sold by order of the county court, remains in the heirs of 
the deceased, until the court decrees a title to be nade to the purchaser, and the 
title is in fact made, notwithstanding the court may have approved the bond gi- 
ven with surety for the purchase money...Cummings & Cooper v McCullough, 
WE aks ranescdatdoa tantuc uercncucostitvesiae casscksncesnsunniindcceamebsbeasntbe oo. S24 

7. When an executor, administrator or guardian, wishes his account settled, he 
must first present it to the judge of the Orphans’ court, with his vouchers; it 
must then be examined, or audited, and stated for allowance: forty days notice 
of the term, at which it will be reported for allowance, must then be given, that 
all persons interested may examine the account thus stated, and be prepared to 
contest it— Robinson and Wife, et als. v. Steele, adm’r, &c 

8. Those pre-requisites, to a settlement of such accounts, must appear, by the re- 
cord, tohave been complied with....Ib 


PARTNERS AND PARTNERSHIP. 


1. The effects of a non-resident partner may be attached, although there is one of 
the 4rm resident in the State—Conklin v. Harris 

2. Where real estate is purchased by a commercial partnership with the partnership 
funds, for the purpose of sale, to pay the debts of the firm, it will be considered 
in equity, as part of the stock in trade, and therefore, as personalty, will go to 
the surviving partner.—Heirs, et als.of Pugh v. Curries......:00.0000.000006 446 

3. In such a case it will make no difference that the title is in the deceased part- 
ner alone, his heirs will be considered trustees for the survivor.—Jb 

4. A plea that plaintiffand defendant were partners in the transaction, though a 
note may have been given by them as principal and security, would be a good 
defence against an action brought by the latter, against the tormer, to recover 
the amount paid by him in the discharge of such note, or evidence of the partner- 
ship may be given, under the plea of non assumpsit.—Pollurd vy Stanton. 451 

5. Where an action is brought against several persons as partners, and one of them 
suffers a judgment by default, the latter is a competent witness for the other 
defendants to prove that they were not his partners; for a verdict in their favor 
will not, under the statute, operate a discontinuance of the action as to him. 
Scott, surviving partner, &c. v. Jones, et al 

6. An assignment made by one partner in his name, of a note payable to the firm, 
does not transfer the /egal interest so as to authorise the assignee to sue at law 
in his own name; yet as the authority of the partner will be presumed, a right 
to the note, and as an incident toit, all securities for its payment, passes to the 
assignee, who may maintain an action on the note in the name of the payees. 
The Planters’ and Merchants’ Bank of Mobile v. Willis & Co........... ‘an, 
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PATENT. 
1, Although a patent certificate may be evidence of legal title, quere, will not a 
patent issued to a third person by the direction of him who holds the certificate 


invest the patentee with the paramount legal title —Tillotson v. Doe, ex dem. 


Fite sinsscssnnasasniantinieceimnantion . 407 


PLEADINGS. 
1. A plea, by an administrator, that before the commencement of plaintiff ’s suit 
he had regularly settled the estate with the county court, and judgment had 
been therein rendered against him in favor of the distributees, is bad; for the ad- 
ministrator cannot settle with distributees until he has paid all creditors who 
present their demands within the period fixed by law to bar outstanding claims. 
De ©. De aaa sorrsctess sc ninsssesaséssenssdiessssisisacmensimedobentneneaae ame 
. When the issue is formed on a replication to the plea of plene admintstravit, 
and the verdict is for the plaintiff, it will be concluded that the jury have passed 
on the quantity of assets and affirmed the allegation of the plaintiff, that more 
than sufficient assets to pay his demand had come to the administrator’s hands, 
which ought to have been so applied... :Ib.........0seeceeeeeeeee Sutsbeuebnsuasnbane 14 
. The statute of non-claim [Dig. 153, § 6] creates a complete bar, by the omis- 
sion to exhibit the demand to the administrator within eighteen months, in all 
cases not excepted by the statute, whether the administratur does or does not 
make publication, as required by another section of the same act; [Dig. 180, § 
12] and therefore a replication to a plea of plene administravit is bad, when it 
offers an issue upon the fact of advertising....Ib..........sseseeeeeenees des rea 14 
4. A count charging the defendant with harboring and concealing a runaway 
slave, knowing him to be such, is substantially a count in trespass, and may be 
joined with a count for seizing and carrying away another slave-—Kennedy v. 
McArthur 
5. In an action of trespass for harboring a slave per quod servitium amisit, it is 
not necessary to aver in the declaration that the defendant has been criminally 
prosecuted, as the offence is a misdemeanor only... Ib 
6. An averment in a declaration in an action by an assignee against an assignhor, 
that execution issued on the judgment from the proper office, and was returned 
by the sheriff to the proper office, endorsed, ‘ there is no goods, &c., of the de- 
fendant to be found in my county,” is sufficient—Hammitt v. Smith 
7. The plaintiffs declared against M. & R. first, on a promissory note made by 
the N. O. & M. Mail Line; second, on a note signed “ N. O. & M. Mail Line 
by M. & R. agts;” to which there was the plea of non assumpsit ; Held, that 
the agency of the defendants being conceded, the notes were obligatory upon 
the N.O. gM. Mail Line: but the general issue having admitted the legal 
sufficiency of the declaration, and merely denied the truth of the facts alleged, 
the defendants could not raise the legal question before the jury, whether the 
notes were their promises—that point should have been presented by a demur. 
rer to the declaration.—Minge ¢ Russell v. Curry g Co 
8. The act of 1818, declaring that every joint promissory note shall be construed 
to be joint and several in its legal effect, and that any one or more of the pro- 
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missors may be sued, a plea by one against whom process issued alone, that he 
was a surety merely, that his principal died after the maturity of the note, and 
that certain persons (naming them) had administered on his estate within less 
than six months previous to the commencement of the suit, is not sufficient to 
abate the action.—Rice v. Brantley..........0scc.ccescececeeceserseceeeeeeeeecenes 184 
9. An assignment in these words, ‘‘ this note has been transferred to L. M. Guy 
by J. Weatherby” is sufficient to transfer the legal title to the note to Guy, if 
made by Weatherby, and being declared on as such, is under the statute of this 
State, prima facie evidence of the fact, unless the assignment is questioned 
Raps ees pln ear We eosin esis sss nsemsnoececsnccesressmssvntbovene 186 
10. Although anote is payable in the city of New York, yet if made and endorsed 
in this State, in an action against the endorser, the declaration must aver a suit 
against the maker, and return of no property found as the statute requires, or a 
sufficient excuse for not meetin such suit—Howze, Plummer & Co. v. Per- 
kins, Hopkins § White .. saree iacipeennalomtnniae <hatnlalapncmssleaiiakint 286 
11. An allegation that a note was ven _ weghate ‘eden to the plaintiff, in- 
cludes within itself an averment, that the paper was indorsed by the payee. 
Snelgrove vy. The Branch Bank at Mobile...........0...00cecececcseceecsccccsesecs 295 
12. A plea by a sheriff justifying the seizure of property under process of attach- 
ment must allege that the writ was returnable, to what court, and that it was in 
fact returned. But it may, perhaps, be permissible to excuse a return by proper 
Ne i Ts I i oa isos snc cancsnernsqvesscneanscnesisnvetennans 341 
13. Where the replication or rejoinder, &c., contains matter which does not sup- 
port and fortify it, and which is consequently not pursuant to it, there is a de- 
parture in pleading, of which the opposite party may avail himself on demurrer. 
BE Seacdeaielabatbatib cisadandiahanns paasabaabannsanaeioathacenixad leaid hints cnaarecabive contd 341 
14. The defendant in an action of detinue pleaded the general issue, and several 
special pleas; to the latter pleas there were replications, rejoinders and sur-re- 
joinders; the defendant demurred to the sur-rejoinders and his demurrers were 
sustained; and the plaintiff declining to plead further, the court ordered a non- 
suit: Held, that the non-suit was irregular, and the plaintiff should have been 
allowed to submit his case to the jury on the general issue. .Jb...............+ 341 
15. A count which does not allege a trespass directly and positively by the de- 
fendant, but charges by way of recital, “ that whereas, &c.” and also alleges 
that the plaintiff was discharged from imprisonment, by the judge of the county 
court on habeas corpus, that the prosecution is ended and determined and that 
the imprisonment was without probable cause, must from its structure, be con- 
sidered a count in case, for a malicious prosecution, and not a count in trespass. 


NN i IO ia fics c.canee bere ngaonnendadsodammacncin<basecis.csendesenssomante 435 
16. When a plea is taken in short, by consent, it must contain substance—form 
only is waived.—Pollard v. Stanton...............scscecceeeceeees eeereceeteesees 451 


17. A plea that plaintiff and defendant were partners in the transaction, though a 
note may have been given by them as principal and security, would be a good 
defence against an action brought by the latter, against the former, to recover 
the amount paid by him in the discharge of such note, or evidence of the part- 
nership may be given, under the plea of non-assumpsit...Ib—..........++ oe. 458 

18. To a plea that the note on which the action is brought, was not presented to 
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the administrators of the maker, the plaintiff may reply that the debt was con. 
tracted out of the State, without denying that the payee resides within the same. 
Geasfeathatve t. Hi. F. Ge Th, WM ic... occ cincsoresssinssncsassstesssacntasavante 490 

19. The statute which allows a defendant to plead as many several matters as he 
may judge necessary to his defence, docs not authorise the defendant to rejoin 
two distinct answers to the replication. ....0b...........ccc.sscssesceresccessseeees 490 

20. Although no issue of fact appears in the record, if the parties appear, and sub- 
mit the cause toa jury, the want of an issue will be considered waived.—The 
Kemper and Noxubee Navigation and Real Estate Banking Company v. 
DORON MOG sis a sisss testinssiscnsbicitatoassaatsetansasesseenceeass tolled eseeae 493 

21. A plea which denies that the plaintiff who sues as indorsee of a bill, is its legal 
proprietor, but affirms that it is the property of an association of individuals, of 
which the plaintiff is one, and that the plaintiff filled up a blank indorsement 
of the company with his own name, must be verified as required by the statute, 
which prescribes the manner in which the burthen of proving an assignment 
shall be thrown upon the plaintiff... Tarver v. Nance...........00ccccessseeees 712 

See Garnishee, 4. 

See Covenant, 1, 2. 

See Sheriff and Sureties, 15. S 


See Executors and Adminstrators, 17. 


PRACTICE IN CHANCERY. 

1. The damages of six per cent. authorised to be imposed when an injunction is 
obtained for delay, cannot be allowed by the chancellor, unless the facts stated 
in the bill are shown to be untrue, or evasive, and cannot therefore be allowed 
when the bill is dismissed for the want of equity —Crawford v. The Bank of 
II csc sissies wanda cacecssssshnnsidecairnsssandcguasicasasshdebestsaaereTourucatiseoette 55 


. When lapse of time is relied on by the defendant, if the complainant wishes to 


[) 


avail himself of any of the exceptions to the rule, he must put such matter in 
issue, either by amending his bill, or by a special replication —Johnson v. John- 
WOES os. sence kigsts nihinans savesodes sitervadperisaheisntiaretabmissbelnoed saimatemeetanstsstee 91 
3. When a bill is filed to foreclose a mortgage made to two persons, to secure 
the payment to them, of a sum of money, due by bond, and one of them dies 
previous to the exhibition of the bill, the survivor is the only indispensable 
party to the bill, when no interest is disclosed in any other person in the mort- 
gage debt ; and it is not proper to join the executors of the deceased obligee 


as parties complainant.— Erwin, adm’r, et al. v. Ferguson, et al.:........... 158 





> 


But although the executors of the deceased obligee, are improperly joined as 
complainants in such a bill, the objection, to be available, must be taken by de. 
murrer, and can not be raised for the first time, at the hearing, or on error. Jb. 158 
5. The heir, or devisee of a mortgagor, who dies the owner of the fee, isan indis- 

pensable party to a bill to foreclose ; and the personal representative may be 
made a party, if the complainant chooses to proceed for an account... Jb..158 
- An allegation that the mortgagor died, leaving certain children surviving him, 


f=) 


is equivalent to an allegation that they are his heirs at law... Jb............ 158 
7. When an executrix of a mortgagor, who has refused to qualify as such, is made 
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party defendant to a bill to foreclose, the objection, if available, is personal to 
herself, and can only be raised on demurrer... .1D.........0..0c00eeeseeeeeeeeeeee 158 
8. When infants who are defendants to a suit in chancery, reside out of the State, 
it is essential that the proceedings against them should conform to the statute 
providing the manner by which absent defendants shall be brought before the 
court; and the record must also shew that their rights as infants have been scru- 
tinized, and if necessary, protected....Zb...........ccscecsssecessesecectsecscteceees 158 
9. In proceedings in chancery against absent defendants, it is unnecessary that 
any subpeena should issue, when the necessary proof of non-residence is made 
before the register; when infant defendants are non-residents, it is perhaps ne- 
cessary, under the amended rules, that their ages and places of abode should 
I cD icasitiniinn tna sesiianannssininainiicaknsTathnsnkanininntianhenteingaiiniinian 158 
10. In all suits in chancery against non-resident defendants, it is necessary that 
the bond required to be given by the statute should be executed, otherwise the 
decree cannot be sustained, unless they have voluntarily submitted to the ju- 
is i snciennecss sntetins eteninbetesnensedinsiiensacsiniteniaemmnninnbsaet’ . 158 
11 The power exercised by courts of cquity, to appoint guardians ad litem, 
for infant defendants, is one to be exercised for their benefit, and therefore the 
appearance of an absent infant @fcndant by sucha guardian, does not have 
the effect of a voluntary appearance, so as to obviate the necessity for the sta- 
tute bond to be given by the complainant.. .Zb...........s0ccceeseeeeseeeeeees . 138 
12. Under our statute providing the manner by which absent defendants shall be 
brought before a court of equity, publication is required to be made on the court 
house door, as well as in a newspaper, and if omitted, a decree cannot be sus- 
tained.— Batre, et al. v. Auze’s heirs, &C...........cccceccececccsencecscccecsesees 173 
13. When a bill is filed by a vendor to enforce his lien for the purchase moncy, his 
vendee, who has parted with all his interest in the land to another, is nut an in- 
dispensable party defendant to the bill; but he may be joined at the election of 
the complainant, and when a party is concluded by the decree... Zb.......... 173 
14. A complainant having elected to join a party who could have been dispensed 
with, cannot after, on error, avoid the consequences of a defective service, on 
the ground that he was not an indispensable party....[b...........20s.0seeseees 173 
15. When the answer of a defendant shows an outstanding interest in one not 
made a party to the bill, but the answer is not sustained by proof, there is no ne- 
cessity to make such person a party... Db...........secceeecconeeeseceseeeeseeeeees 173 
16. When a suit has been irregularly reversed, no waiver of the irregularity can 
be presumed against a party who was not before the court, by service or publi- 
cation. Quere—as to those parties who submit to proceed after the irregular 
IE iit oars cactsincteg eaten doekiaeniesunnd pia saekiaanbiabeiane ‘idacceccassiadimiaainale snag 173 
17. In a bill filed by the vendor of lands, to enforce his lien for the purchase money 
after the complainant’s death, his personal representatives, and not his heirs, are 
the parties entitled to service; and if both join in reviving the suit, it is an irre- 
gularity which can be reached by demurrer, but not in the first instance upon 


18. In a bill filed against a sub-purchaser to enforce the vendor’s lien for the pur- 
chase moncy, due from the first purchascr, after the death of the sub-purchaser, 
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the suit must be revived against his hcirs at law, unless he has parted with his 
interest by assignment or devise; and if the suit is revived against his personal 
representative only, it is crror...ID......s:..sssesesseeeeeseceeeeeceeceeceeneeeeaneeaes 173 
19. On a bill filed to foreclose a mortgage, it appeared by the bill that there was 
a prior incumbrancer, who was not made a party; the answer denied the exis- 
tence of the prior incumbrance, and alleged that it was discharged by payment 
before the filing of the bill, but demurred to the bill for want of proper parties: 
Held, that as the answer showed that the prior incumbrance was discharged, 
there was no necessity to make the prior incumbrancer a party, aotwithstand- 
ing the allegation in the bill, but thata general demurrer to the bill without an- 
swer, would have been sustained.— Gayle v. Toulmin...........eeceeeerserseees 283 
20. What constitutes multifariousness in a bill?—Chapman vy. Chunn, et al.. .397 
21. A party has no right to amend his bill in a material point, after the cause is 
ripe for a hearing. —Evans v. Bolling..........cs.s.cscesececseeseereceeereeenenseees 551 
22. An affidavit of the loss of a bond, so as to let in secondary evidence of its 
contents, may be made in the body of the bill, or by a separate affidavit. Ib. 551 
23. A party cannot use his answer to a bill of discovery, as evidence in his favor, 
unless it is introduced by his adversary, and the same rule applics to answers ta 
interrogatories propounded by one party to the other, under the act of 1837. 
The Branch Bank at Montgomery v. Parker..........0cesseceesseceerseneerssees 731 
See Verdict, 1. 


See Witness, 8. 


PRACTICE AT LAW. 


1. When the issue is formed on a replication to the plea of plene administravit, 
and the verdict is for the plaintiff, it will be concluded that the jury have passed 
on the quantity of assets and affirmed the allegation of the plaintiff, that more 
than sufficient assets to pay his demand had come to the administrator’s hands, 
which ought to have been so applied.— Thrash v. Sumwallt...............000. 13 

2. When the caption of the record showed that the court was held on the 2d Mon- 
day of February, 1841, a memorandum at the head of the judgment entry of 
“* March 17th 1840,” will be considered a clerical misprision and amended by 
other parts of the record.— Smith, et als. v. The Branch Bank at Mobile.... 26 

3. When a debt is contracted in one beat, and afterwards a note is given for it in 
another, the acceptance of the note does not exempt the maker from being sued 
in the beat where the debt was contracted.— Wright and others, v. Burt......29 

4. When a cause is at issue and before the jury for trial, it is erroneous for the 
court to overrule a plea properly pleaded, but not sustained by the evidence. The 
proper course is to instruct the jury with respect to the law, and leave them to 
apply it to the facts which they shall ascertain...ZB...........0:..ceecceeeseseees 29 

5. A sheriff's deed is conclusive, and cannot be impeached on a collateral issue, 
except for fraud inits execution, whenever the process under which the land 
is sold, is supported by an existing operative and unsatisfied judgment..--Love 
Gr CP MNG Ce PUN nies cnciscensscesccsestesivomsennetesedtenennionss coal Gan 

6. The court may in its discretion, permit a defendaut to withdraw a plea to the 
merits, and demur to the declaration or other statement of the cause of action; 
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and this, although there may have been a mis-trial, or a trial, anda new trial 
awarded.—Crawford v. Chandler, sheri 

7. The act of 1819, authorising a proceeding against a sheriff and his sureties, by 
notice and motion, for the failure to return a writ of fieri facias; and the notice 
sufficiently indicates what judgment will be moved for, when it refers to the 
act of 1819, as regulating the proceeding... I 

8. When the county judge impannels a jury to try the question of sanity, where 
a will is offered for probate, le has the power to set aside the verdict and to 
grant a new trial, if, in his opinion, the verdict ought not to be permitted to 
stand.... McElroy v. McElroy 

9. There is no middle ground between capacity and incapacity, to make either a 
contract or a will, and both, when assailed on the ground of insanity, stand 
on the same footing.—-Jb 


10. The endorsement on the writ cannot be looked to, to show that the action was 


on a lost note.--Stephenson vy. Roper... seonen 
11. The dismissing of a suit as toone of the ‘in e joint and several obligors, after 


service of process on all, and before any defence personal to that one is pleaded, 
isa discontinuance of the whole action—Keebles v. Ford and Vining 

12. Where the active interest in an execution has been assigned by the plaintiff, 
his assignee is authorised to use the name of his assignor in a rule against the 
sheriff and his sureties—Brazeal and others, v. Smith................0000000+ 207 

13. Where a writ is sued out against two joint makes of a promissory note, and 
served on one only, but the declaration is against both, it is not necessary to en- 
tera discontinuance on the record, as to the party not served with process; if 
no judgment is rendered against him, this is in legal effect, a discontinuance, 
and the judgment against the defendant before the court, will be regular.—Oli- 
ver v. Hutto, use, §c. 

14. An assignee may maintain an action of debt in hisown name, without alleg- 
ing a promise from the maker.—Conklin v. Harris... .....000...0s0ce0eeeesees 213 

15. When the service of a writ is acknowledged by the defendant, but the proof 
of it is omitted to be entered upon record at the time of the judgment, it may 
be entered nunc pro tunc, at a subsequent term, and after writ of error sued out. 
Moore v. Horn and Bouldin 

16. Upon the affirmance of a judgment where a reversal is saved by an amendment 
nunc pro tunc, pending the writ of error, judgment is notwithstanding rendered 
against the sureties in the writ of error bond, for damages and costs... Jb... 234 

17. It is error to render a final judgment by default against a defendant who has 
interposed the plea of non est factum.—Crow v. The Decatur Bank 

18. Where an order was made granting a new trial, on terms different from those 
on which it was asked, and which require their acceptance to be manifested by 
some act; the prosecution of a writ of error by the party who prayed a second 
trial, amounts to a non-acceptance of the terms, and is consequently a waiver 
of the order... Stephens v. Brodnax &- Newton...........s00.ccseeceserseeeeeeeees 258 

19. Semble; where the defendant suffers a note to be read to the jury, without ob- 
jecting to the correctness of its description in the declaration, but excepts to the 
legal sufficiency of the evidence, an appellate court should not revise the ques- 
tion of varianceo—Herndon v. Garrison... .....ccecccseeeceeeeseeeessees mneseeses 381 

















previous irregularity.— Betts, garnishee v. Brown, use, &c 

21. Where the record recites that an issue was tried, without disclosing what the 
issue was, the legal intendment is, that it was a mere denial of the allegations of 
the plaintiff—Jonson, etal, v. J. & B. F. Petty 

22. The court may, after judgment for the plaintiff, permit a declaratiun to be sub- 
stituted in lieu of the original, when it has been lost or mislaid; and though it 
is proper to require notice to be given to the defendant, that a motion will be 
made for that purpose, yet if the court grant the motion, without a previous no- 
tice, its action will not be considered as void or irregular.— Wilkerson and an- 
other v. Branham 

23. A judgment by default, where no declaration has been filed, is irregular and 
cannot be supported.— Wellborn v. Sheppard 

24. Several defendants, who have each paid for himself different amounts upon 
an execution against them, which is afterwards quashed, cannot unite in a suit 
to recover the amount paid, and obtain one judgment adjudging to each of them 
the sums they are respectively entitled to. Their rights are several, each are 
not interested in the entire judgment, and difficulties might arise in its enforce- 
ment by exccution—Riley v. Marsiall et al 

25. The right to continue a cause, the sufficiency of the showing for that purpose, 
and the amendment of the pleadings, are submitted to the discretion of the pri- 
mary court, to be exercised with a view to the promotion of justice; and its de. 
cision in such case is irreversible on error. . Te Planters’ and Merchants’ Benk 
Of Mobile v. Willie & C0... .00.00s00005s00.cse00000 ia ecaincaebeiaatee sstevena tom 

See Bank 3 and 4. 

See Bond, 1, 2. 

See Pleading, 14. 

See Garnishec, 8, 9. 

See Appeals and Certiorari, 3. 


POWER. 

1. To sustain the exercise of a naked power, not coupled with an interest, the law 
requires that every pre-requisite to the exercise of that power should precede it. 
Pope and Hamner v. Headen 


PRINCIPAL AND AGENT. 


1. The circumstance that an agent, acting in the business of his principal, takes 
notes payable to himself, in discharge of the sum due to his principal, is not, by 
itself, such evidence of a conversion as will dispense with proof of a demand of 
the money collected on the note before suit brought... Kidd v. King............84 

PROCESS, SERVICE OF. 

1. Where process issues against A S, and A L, setting out their names at length 
and is returned executed on S, merely stating his sir name, it will be intended 


that he is the person of that name designated in the process.—Snelgrove v. 
The Branch Bank at Mobile 


2. Where process issued to the sheriff of a particular county, and is returned exe- 
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cuted by S B, as sheriff, gencrully, the court will recognize him as the person 
of that name who is sheriff of the county...Jb. ............0.4 cseceseeees seveceess 290 


RECORD, 

1. When an entry of record in the county court does not show the time when it 
was made, and the date is afterwards ascertained by a judgment nunc pro tunc, 
it is not admissible to contradict this date, by proving the dates of the entries on 
the same record, immediately preceding and succeeding it—Eslava v. Elliott, 

- 264 


nO 


RELEASE. 

1. A witness, who has an interest in the event of the suit, may be rendered com. 
petent by release, from the person to whom he may be liable—and a delivery 
by the releasor to the releasee, personally, is not necessary—it may be filed in 
IE i BI cnn cnesnetnncerinesancnecnetinansnsnndimasamennenelsesing 508 


RIGHT OF PROPERTY, TRIAL OF. 
1. A fieri facias was issued against the property of H Y, C B M and others, and 
levied on certain slaves as the property of the former; to which D Y interposed 
a claim and gave bond to try the right, pursuant tu the statute. On the trial, 
the plaintiff in execution offered as a witness, C B M, to prove that the slaves in 
question were the property of H Y: Held, that he was interested in subjecting 
them to the satisfaction of the execution, and therefore an incompetent witness. 
TOONS OF 6. DOMOES OB Fain sic ciicsscccciscisiictasiveincesecses pene 221 
2. A bond given by the claimant of property levied on by attachment, payable to 
the sheriff, instead of the plaintiff, and the condition of which is not as exten- 
sive as the statute requires, is good as a common law bond; a surety in such 
bond is consequently an incompetent witness for the claimant.—Butler and Al. 
Fae Go Drie tag BOO aa ens ses eesnccrscnscecesveresccmsesasecesees 316 
3. On the trial of the right of property, levied on by attachment, to which a claim 
has been interposed under the statute, the plaintiff need not produce any other 
proof of indebtedness than the attachment affords...Ib.............s:ceeeeeeeeee 316 
4: The claimant of property under the statute, cannot object on error, that the 
jury in condemning it to the satisfaction of the plaintiff’s exccution, have not 
found the value of each article separately —Phelan v. Fancher. ............. 449 
5. The issue on the trial of the right of property, is an affirmation on the one side 
that it is liable to plaintiff’s execution, anda denial on the other; and a verdict 
finding the issue in favor of the henna is eescsoere to an affirmance of its 
truth in totidum verbis...Ib... ‘ .. 449 
6. The claimant of property cannot ot object on error, rune a Selamant poeraee ona 
verdict against him, dues not subject the property to the execution, or ordera 
Balin cn ctnenssensccnnnclignenianastssimaninesamineniiinmmaneriinnnts 449 
7. An issue for the trial of the right of property, under the act of 1812, (Aik. Dig. 
167,) isa suit at law, within the meaning of the 21st rule of practice in chance- 
ry, (1 Stewart’s Rep. 618,) and the plaintiff in execution is boand, on the sug- 
gestion and affidavit of the claimant, to elect between the dismission of such 
case, and a bill in chancery for the same claim or demand..-.Planters and Mer- 
chants’ Bank of Mobile vy. Borland....... scasentnncnntsnbedenseod cccesesescsecsseo” GON 
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8. On the trial of an issue, whether certain property levied on by an execution in 
favor of P MB, v. JH W, it isnot ma‘. rial whether J H W, was principal, or 
security in the note, on which the judgment is founded, he being « qually liable 
to the plaintiffin the execution, whether he was one or the other, and evidence 
to prove his securityship may be rejected... Dh.........cccsecsessseecereseesensees 531 

9. Where the mortgagor of personal property has such an interest therein, as may 
be sold under an execution for the payment of his debts, the mortgagee can 
not on the trial of the right of property, upon a claim interposed by him under 
the statute, introduce proof to show what was the value of the mortgagor’s 
interest, and that it was less than the value of the property in question....Mc- 
Danatd Vv. Podter G Matton... s...scces cc cccassecsssaseachsccesssassstaneisceeete .... 664 

10. To authorise the claimant of property to show on the trial of the right therefo 
that he is its proprictor, it is not necessary for the issue specially to affirm that 
fact; it is enough for the claimant to deny that the property is subject to the exe- 
cution, in the general terms in which the plaintiff asserts it— The Branch Bank 
GE FROME ONT Y 2 PAIR bisa sans s ccc dcuestbadechs sasnahoasceiaeaisaconmaataee coe (OL 

11. On the trial of the right of property upon a claim interposed under the statute, 
the court have a diseretion in directing the form of the issue; but it would seem, 
that the only proper issue in such cascs is an affirmation on the part of the 
plaintiff, that the property levied on is subject to his execution, anda denial of 
that fact by the claimant—T'he Planters’ and Merchants’ Bank of Mobile v. 
EG IN soins cian tes cdainsncinetvinsinginsupinbcauaes Wikas sor -ethaeaesneee ieee eam 770 

12. A surety of the claimant of property in a bond given for the trial of the right, 
cannot refuse to give evidence for the plaintiff in execution, on the ground of 
i NN 5s I a. sninscsksiénsavediinnnss acenncrcnpmegivsenccnmmncamacceed Mneeneees 771 

See Mortgagor and Morigagce, 8. 

RIPRARIAN RIGHTS. 

1. Under an act of Congress, passed in 1818, the United States caused certain lots 
in the city of Mobile, lying upon the shore of the bay, to be sold; in 1832, Con- 
gress passed an act, confirming a Spanish concession, made in 1806, for the 
shore by which these lots were bounded, which statute declares that “ the patent 
provided to be issucd, shal! not be held to interfere with any part of said tract, 
which may haye been disposed of by the United States, previous to the passage 
of this act; and this act shall be held to be no more than a relinquishment of 
whatever title the United States may now have to such tract of land.” Held, 
that the concession and confirmatory act, did not divest or impair the reparian 
rights of the purchasers under the act of 1818.—Abbott’s ex’r v. Doe, ex dem. 
I a cticnitinwicininimastoonsixsasinnneeessateicsveeianwasisinisdamiieiicaiel étinisa898 

SALE OF CHATTELS. 

1. When the plaintiff, in an action of detinue, makes title to the chattel sued for 
under a bill of sale, from a former owner, it is not competent for the defendant 
to show fraud in acquiring this title, if he has no connexion with it—Dunklin yv. 


I: C8 MN ier das Rak oc racncnchsdsiesicvndannciebabnsucecsoneiassaks xian renee 199 
2. It is otherwise, if he shows he is the agent of the former owner, and detains the 
Ghattel by his direction.....IB...........c..c-scccccscrrececeesscasssscencsercscocnceane -- 199 


3. When a chattel is converted, and the conversion is known to the owner, he 
109 
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cannot by sale, transfer the title to another, so as'to enable the latter to sue in 


4. Where a sale of personal property is absolute, and possession remains with the 
vendor, and there is no proof of circumstances to explain why possession did 
not accompany and follow the sale, the vendor being insolvent, in legal con. 
templation, the evidence of fraud is conclusive—Planters’ and Merchants 
Mmm Os Biaiile Wai Mier land............thi....00.sesceccccccoscerseccecsccsccsssestesoces 53 

&. The title of the purchaser of personal property, which was delivered, will not 
be affected by the failure of the seller to make a bill of sale, which he promised 
to do at some future time.— Todd v. Hardie, et al..........0s0cceeceeceeeseseeeees 699 


S@CIRIE FACIAS. 


1. A scirie facias against the heir, to subject lands descended to him, to the pay- 
ment of a judgment obtained against the ancestor, must be sued out in confor. 
mity with the statute of this State, and therefore the executor or administrator 


must be a party.—Fitzpatrick, et als. v. B. & W. Edgar............0.....44 499 
See Criminal Cases and Proceedings in, 18, 19. 
SET-OFF. 


1. Where a judgment is obtained against an administratrix ina suit where she is 
the plaintiff, (under our statute of set-off; Aik. Dig. 181, § 174,) upon the certi- 
ficate of the jury, that the plaintiff is indebted to the defendant, and she is af. 
terwards sued on a devastavit, such judgment raises no presumption of assets in 
her hands.... Quigley v. Campbell & Cleveland .. wiiialiibahaetsiii - 76 

2. T and L, were indebted by a joint amd several note to oD & Co., wt thie i is re- 
duced to judgment, all the partners suing. B, one of this firm is indebted invid- 
ually to T.—Held, in a suit by T, for the use of another, against B, that the 
latter cannot set-off the joint judgment recovered by the firm of which he isa 
Rica: ST is MINED cnccasicnsinenseenincininemesnninaniaimsentseniscensonsnben 110 

3. The sheriff is not competent to determine that one execution shall be set-off 
against another when he has one in favor of, and another against the same per- 
son...Brazeal, and others v. Simith...............ccceeseccccccecccccccecscecsceerseees 207 

See Garnishece, 2. 


SHERIFF AND SURETIES. 

1. Ona motion against the sheriff for failing to return an execution of the Su- 
preme Court, forwarded upon the certificate of the clerk of the Supreme Court, 
under the act of 23d December, 1840, judgment may be rendered against the 
sureties of the sheriff at the time of the default, although they have not been 
notified of the intended motion.... Hughes, et als. v. Hale...........2..0es0000004 63 

2. When the attorney of the plaintiff, or an agent, sufficiently authorised, induces a 
sheriff to omit returning an execution, three days before the proper term, by ad- 
vising him that it will be sufficient if returned on the first day of the court; this 
will constitute a defence to a rule against the sheriff and his sureties for the ne- 
glect to return the execution on the first day of the court—McClure, et al. v. 
BN OO in crniesinipins cntenncnnnnicnnennensnnigalininaitinissddanaaimicnsagrenniiiaed 65 

3. But if the sheriff omits to urge this as a defence, and judgment is rendered 
against him and his sureties, this is conclusive on them under the statute. Jb. 66 

4. In summary proceedings under our statutes which authorise judgments to be 
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rendered againsi sureties, without notice, when the principal is notified; the sure. 
ties are not entitled to litigate the question of liability, except in the name of 
the principal. The only matters which they can litigate in such eases, is the 
factum of the bond, and its legal sufficiency. The allowance of judgment 
against them, does not impair their rights otherwise than to cause them to pro. 
ceed in another forum to ascertain if they exist....Ib.........cssssceecsesessees -- 66 
5. When sureties in such a case seek relief in equity, the allegations of the bill 
must be equally distinct and positive, as are necessary to constitute a good plea 
of non cnt factum, at law... Fb.....00...0000.scceset ees sotseseedindescvescesssenbibin 66 
6. The intention of the legislature, in the passage of the act of the 9th January, 
1841, was to give the summary remedy by motion against the sureties of a she- 
riff, or any of them upon whom service of notice was effected, in all cases where 
they were liable in this summary mode for the default of the sheriff, without no- 
tice to the sheriff, in the same manner asif he was notified —Bondurant, et als. 
Ws. Bike aa af the Bima OF BMRA aia sss iiscskccnasinssetcsésnsnnssattonmeainn 171 
7. The sureties of a sheriff may be proceeded against upon a suggestion that the 
sheriff has made a false return, without notice to him, they having received no- 


tice that the suggestion would be made... Ib..........ssscecsssescsssesseecsesaees 171 
8. Upon a failure to return an execution, the sheriff becomes liable for the amount 
of the judgment—Reid, et al. y. Dunklin.. eesssccesnnesccresscnooscestameee 


9. A notice to a sheriff that a motion will be site against him anit his canaies, 
for failing to pay over asum of money collected upon an execution, is sufficient 
when it identifies the execution with certainty, and states the time when it is. 
sued and was placed in the sheriff ’s hands for collection; the receipt of the me. 
ney upon it previous to its return day; that the money was demanded by com. 
petent authority, and refused, with the time when the demand was made; and 
also informs the sheriff that a motion will be made against him and his sureties, 
on acertain day or term of the court, for the sum so refused.to be paid, with the 
damages allowed by statute. —Brazeal, and others v. Smithe.... 4 seen can 

10. In a motion against the sheriff and his sureties, when he is ‘Wived with notice, 
the bond is no way essential, yet it may be introduced in evidence, to show he 
was in office, when he received the money, and when competent as evidence, 
may be established by the certificate of the clerk of the court, in whose custody 
it is placed by law....Ib......s..-.serssscorssesscrsssencescarsscescesssenseeseseceons oo 

11. Under the statute which requires that the appointment of an agent shall be 
indorsed on the execution, when the plaintiff does not reside in the county to 
which it goes, or shall be made in writing, the sheriff may refuse to pay until 
such evidence is furnished him, but he waives this either by paying a part of 

‘the money, or in any other manner, recognizing the agency. . Ib..........+++« 207 

12. The sheriff is not competent to determine that one execution shall be set-off 

against another when he has one in favor of, and another against the same per. 


13. Where the active interest in an execution has been assigned by the plaintiff, 
his assignee is authorised to use the name of his assignor in a rule against the 
ccc tl ae CUNO. MEE... <<. atc asmiseonsshvuseusaseesssawbecsiiaaaes assadl 207 

14. Where a sheriff collects money by the sale of perishable property levied on by 

an attachment, under an order made pending the cause; if the attachment is 
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returnable to the circuit or county court, the clerk of the one court or the other, 
according as the fact may be (and not the officer making the order,) is author. 
ised to institute 2 preceeding by notice, under the attachment law of 1833, 
against the sheriff and his sureties —Ried, et al. v. Bibb, use &c..........281 

15. A plea by the sureties of a sheriff, that judge nts have been recovered against 
them, as surcties of the sheriff to the amount of the penalty of the official bond, 
and that the judgments are unreyersed, is bad, because it does not aver that 
the judgments have been paid by them, or that they are still unsatisfied — Moore 
v. Worsham, Sims g- Hargrove 

16. Semble; a deputy sheriff, who has levied a fieri facias, may bid for and pur- 
chase the property at a sale made by his principal—Wyatl y. Clepper.......703 

See Practice 4, 6. 

See Summary Proceedings, 2, 18. 


See Costs, 6, 7. 


STATUTES. 

1. The statute of non-claim [Dig. 153, § 6} ereates a complete bar, by the omis- 
sion to exhibit the demand to the administrator within eighteen months, in all 
cases not excepted by the statute, whether the administratur does or does not 
make publication, as required by another section of the same act; [Dig. 180, § 
12] and therefore a replication to a plea of plene administravit is bad, when it 
offers an issue upon the fact of advertising.... Thrash vy. Sumialt 

2. The 25th section of the 8th chapter of the act ** Regulating punishments ander 
the Penitentiary system,” makes the return of ** Not found” to an original and 
alias scire facias, equivalent to personal service.——Badger § Crayton v. The 
NG hla ic ties dssohs tisha ila asSd on acc als abeathe phd dR Salah aiadaanecode sactadanis ties ae 

3, The act of 1839, * ‘To abolish attorneys feces in certain cases,” in requiring 
that the defendant shall plead to the merits within the first week of the appear. 

: ance term, or forfeit his right to make any defence ihercafter, though impera. 
tive in its terms, must be so construed as to authorise the court in which the 
suit is pending, in its discretion, to permit the defendant to plead at a subsequent 
term.—Sally, use, &c. v. Gooden 

4, An affidavit to hold to bail, which affirms that the defendant ** has fraudulent. 


ly conveyed, or isabont fraudulently conveying his estate or effects,” is defee- 


tive under the act of 1839 * to abolish imprisonment for debt,” because it is in 
the alternative, instead of alleging one distinct ground.— Wade v. Judge. 130 

5. The statutes of 1807, ’11, 21, 33 and °39, in respect to insolvent debtors, 
are parts of an entire system, and to be considered in pari materia: these several 
acts regard the schedule of the debtor rendered after arrest, when accepted by 
a court or judicial officer, as a transfer in law of the effects to which it refers, 
to the sheriff of the county in which they are found. But if the creditor fail to 
obtain judgment, or the debtor is otherwise lega}ly discharged, the legal assign. 
ment is avoided and the property re-vests in the debtor.——Jb. 

6. The act of 1537 ‘ More effectually to provide for discoveries in suits at com. 
mon law,” authorises a party to propose to his adversary such questions only, 
as he would be bound to answer upon a bil of discovery in a court of chance- 
ry: It was consequently held, that the defendant was not bound to answer 
interrogatories which called on him to state whether he had entered as eredits 
on th e note in suit, all the moncy that had been paid thereon; but to make such 





interrogatories pertinent, it should appear cither from the inte rrogatories or af. 


fidavit accompanying them, the her payments than those cre dited, had been 

made.—Goodwin v. Wood 

7. The intention of ihe | ; 
1841; was to give the summary re y by motion against the sureties of ashe. 
riff, or any of then upon whom service of notice was effected, in all cases 
where they were liable in th umimary mode for the default of the sheriff, 
without notice to the sheriff,in the same manner as if he was notified.—Bon- 
durant, et als. vy. The Ban af “. yo TE, ee! isch lee 

8. The third section of the act of 1835, (i st, 621,) impliedly inhibits the issu. 
ing of an execution on a judgment then in existence, after a lapse of ten years, 
although one was sued out within the year and day, but never continued af. 
rterwards. And an execution issued aster such a lapse of time without reviving 
the judgment by sci. fa. is irregular, and subject to be set aside.--Van Cleave 
Ws FIRM Rs sis sisesciece sstaekoesacans me 

9. The actof 1839, in Meck’s Supplement, p. 113, § 4, does not in this respect, 
change the act of S14. (Aik. Dig. 294, § 11.)---Lvey v. Pierce, use, &c. 374 

10. The act of 3lst December, 1841, the more speedily to collect debts against 
corporations, docs not have a retrospective effect, so as to authorize a suit 


commenced before its passage.---Binghan v. Rushing. ee 
See Landlord and Tene 
See Corporations 
See Riparian £2’ 
SUMMARY PROCEED 
1. The result of all tie cases in thise upon summary judgments rendered on 
motion is, that when the judgment is by default, it must appear by the judg. 


ment of the court, that the defendant had the notice which the law requires, 
and that the fact l ich gi | 
liability of the defendant fer the debt or penalty. If the defendant appear, it 


— 


{ jurisdiction, and shows the 


will be evidence of notiec, and if an is made up and submitted to a jury, it 
is then like any other cause commenced in the ordinary mode, except that it 
must appear upon the record, that the court had jurisdiction to entertain the 
motion.—Smith, et a ‘anch Bank at Mobi Keeenng. ae 
2. In summary proceedings under our statutes which authorise judgments to be 
rendered against sureties, without notice, when the principal is notified ; the 
sureties are not entitled to Iitigate the yuestion of liabil lity, exce pt in the name 
of the principal The only matters which they can litigate in such cases, is 
the factum of the bond, and its legal sufficiency. The allowance of judgment 
against them, docs not impair their rights otherwise than to cause them to pro. 
ceed in another forum to ascertain if they exist.—McClure, et al. v Colclough, 


3. To sustain a judgment under the act of 1827, which gives to the sheriff a sum- 
mary remedy by notice and motion, against the principal and his surety, ina 
bond of indemnity, the record should show that the ubligors had sixty days 
previous notice that a judgment would be moved for against them; it is not 
enough that the judgment entry recites that they had notice for that length of 
time of the pendency of the suit against the sheriff{’—Magee § Mansony v. 
Toulmin. a agespsmusdesinetsdaceu eae 
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4. Where the judgment in a summary proceeding, at the suit of a Bank against 
its debtor, recites that @ notice and certificate were produced to the court, &c., 
it will be intended that the notice and certificate found in the transcript, were 
those on which the court acted —Jordan, ez’r, etal.v. The Branch Bank at 


RN CORE PR EO Ota IRATE TRO SSO ee: 284 
5. The notice described a note payable to the orderof J C W, by him indorsed 


to J W W, and by the latter to the Bank, while the judgment described the 
note payable to J C W, by him indorsed to J W W, and by the said J C W to 
the Bank: Held, that the recital in the judgment, that J C W inoorsed the 
note to the plaintiff, would be regarded as a clerical misprision, amendable by 
@ reference te the notice.—-J]h,....00..cccccrcccccsccsccccccccceccccceccccccceseseccesse 284 
6. Where the judgment refers to, and inaccurately recites the certificate of the 
President of the Bank, the certificate found in the transcript may be looked 
to for the purpose of correcting and supporting the judgment.—Jb. 285 
7. In a summary proceeding, at the suit of a Bank, against its debtor, an appel- 
Jate court will not look to the notice sent up with the record, for the purpose of 
contradicting the recital in the judgment, where there had been no contestation 
in the primary tribunal.-..Snelgrove v. The Branch Bank at Mobile....... 295 
8, The right of the Branch Bank at Mobile, to recover judgment on thirty days 
notice, in a summary proceeding, authorised by the statute, creating the insti. 
tution; and the provisions of the statute must be strietly pursued.—Murphy’s 
adm'ra v. The Branchof the Bank of the State of Alabama at Mobile.......... 421 
9. That remedy is only given against the maker or endorser of a note, bill, or 
bond ; and is not authorised against the representatives of a deceased maker or 


FSS RR eae ean ete ee ERT E ree. Se 421 
10. The administrators of a joint maker of a note, &c , cannot be sued jointly 
with the surviving makers.---[b, -..-+0-..+seeeseeeseeeeneees ccoccikaeniniaiehecsoaae o> oe 


11. The Branch Bank at Montgomery carnot obta:n judgment against the re. 
presentatives of a deceased maker of a promissory note, &c ,on motion. It is 
a summary remedy given by statute, which cannot be extended by construction. 
Administrators of Alexander v. The Branch Bank at Montgomery......... 465 
12. In a summary proceeding under the act of 1821, at the suit of a surety against 
his principal, to recover back money paid ona judgment, the record must show 
in which court the judgment against the surety was rendered.— Elliott v. Cle. 


13. The act of 1821, authorising a summary judgment against banks generally, on 
failure to redeem their notes, on ten days’ notice being given of the intended 
motion, is ropugnant to the thirteenth section of the charter of the Branch 
Bank at Decatur, which requires thirty days’ notice of such motion, and is, 
therefore, as it regards the time of notice, repealed.— The Branch Bank at De. 
I We PRRs ccces csc cecsncccesescscsccersoscancesesccntpsoverscesuesesmesnsmeenens 487 

14. In summary proceedings against a constable and his sureties, for money col- 
lected on execution, the circuit or couaty court has jurisdiction, where the a- 
mount in controversy exceeds fifty dollars; and the notice in such case may be 
directed to the sheriff to be served.--.Johnson, et al. v. J. 6 B. F. Petty. 528 

15. It is no objection to a notice issued to a constable and his sureties, preparato- 
ry to a motion against them, to recover money collected by the former on exe- 
cution, that instead of — out the first names of the ee at Sete the 
initials only are stated... Ib... seccceccers eomrcccscssececscoosens . 528 

16, A summary proceeding condiaiiee’ ee motion, shan the sattie appear and 
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an issue is tried by the jury, is then, like any other suit, commenced in the or- 
dinary mode, and to be governed by the same rules, with the single exception 
that it must appear on the record, that the court had jurisdiction,..-Garey, et 
OE BB inscit niin sinnsenniersrcenisctinsnennssepniseniadl seveeees 656 
17. When the sureties are not parties to the motion, the fact of suretyship can 
not be found by the jury, but should be proved to the court, and it should ap- 
pear on the reoord, that such proof was made. Ib. «+++. «s+sse+eeeseseeeeereeres 636 
18. A notice by the President and Directors of the Bank of the State of Alabama, 
with the seal of the corporation is a sufficient compliance with the charter, 
which requires the notice to be given by the President of the Bank.—Crawford, 
I ie ae BE oss disn ssc si cscccsvccnwsen ns anices sesdstsenccbemee’ PNAC -679 
19. Where a coroner collects money under an execution, which is afterwards 
quashed, before the money is paid over, the defendants cannot, by notice and 
motion, recover of the coroner, the amount thus collected and retained,--. 


Riley v. Marshall, et al............4: medicals dprsisoincs venience aaateettins eenes ..» 682 


SUNDAY. 

1, Acontract founded on an act prohibited hy statute, is void; therefore, a note 
executed upon the purchase of a horse by the vendce, on Sunday, cannot be 
enforced by the vendor ina court of justice —O’ Donnell, et als. v Sweeney. 407 


SUPERSEDEAS. 


1, Where the petition for a supersedeas refers to the execution, and prays that 
the same may be superseded, the execution is thereby made part of the record, 
and will be so regarded by an appellate court.--Oswitchee Co. v Hope & Co. 629 

2. Where an execution is superseded upon a petition filed in vacation, it 1s not ne- 
cessary for the defendantin execution to move the court to quash it: the peti- 
tion itself, is a motion to that effect, and may be so considered even where a 
supersedeas bas improvidently Bid MB, 006i cscvessctesatvossaacsieeasscteeaee 


SURETIES. 


1. A surety has the right to stand upon the precise terms of his contract, and any 


alteration made, without his consent, cither in the terms of the original agree- 
mentor mode of performance, will exonerate him from liability —McKay and 
McDonald v. Dodge & McKay, survivors, &C............sceceesesesessereeees 388 
2. When two parties agree to leave certain matters in dispute between them, to 
the award of certain persons, who are named, and subsequently a third person 
becomes surety for one of the parties, that he will perform the award which 
may be made against him on the submissivn; and afterwards, and without the 
consent of the surety, an agreement is made that other persons may be substitu. 
ted im place of such of the arbitrators as fail to attend, and accordingly two 
others are substituted, but a majority of the original referees act, and make an 
award: Held, that this was such an alteration of the original contract as absolv- 
ed the surety from liability on the award so made. .Ib...........4+ e000 stoke sea 388 
3. Notwithstanding a joint obligor of a bond, or maker of a promissory note may 
appear on its face as a principal, he may prove, by parol, he was a security; such 
having been understood as the relation of the parties between themselves.— Pol. 
GOP E U. BeNOR o5 5c. ss 00s: 0 ccc benseccscoctasescsshssceesssceresccesscdatcsccsess UU 
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4. In asummary pl®ceediug under the act of 1821, at the suit of a surety against 
his principal, to recoyef back money paid on a judgment, the record must show 
in which court the judgment aguinst the surety was rendcred— Elliott y. Clem. 
RARER nis bp 4 eKAb oslcicn cas cehens sania tintin AGEs sacs negicnnes dius coed nuabewe eis cece 470 

5. Accommodation endorsers as such merely, are not liable as co-sureties, to 
contribution. ‘To constitute that relation between successive accommodation 
endorsers, there must be an agreement to that effect between them, or some 
fact or circumstance musf exist from which such an agreement may be inferred. 
Sherrod vy. Rhodes... 206... .00. 000000 Siesta Tessas skawekbrea dette Mian 6: 0 viagasgs004 

6. A surety of the claimant of property in a bond given for the trial of the right, 
cannot refuse to give evidence for the plaintiff in execution, on the ground of 


See Contract, 9. 
See Summary Proceedings, 17. 
Bee Error and Writ of, 14. 


TAXES AND COLLECTION OF 

1. To sustain a sale of land for taxce, by the Marshal and Collector of Wetumpka 
the party claiming under it, must show that every pre-requisite has been strictly 
perfofined—Pope and Hamner ¥. Headen.......ccccsececeessesserececeescsceeseees 433 

TRESPASS TO TRY TITLE. 

1, The damages in an action of trespass to try title, cannot be lessened or mitiga- 
ted by evidence that the plaintiff paid an inadequate price for the land sought 


LW 7 58 


to be recoyered.— Love and Williams vy. Pawell...........ccccccccecsccccsceee vestle 


TRUST AND TRUSTEE. 

J. A purchase by a trustee from his cestwi que trust, though open to inquiry with 
in a reasonable time, puts an end to the trust—Jolneon-v. Juhnson..........4. 90 

2. A purchase by an administrator of one of the distributecs, shortly after he came 
of age, of all his interest in his father’s estate, the adminisirator having render- 
ed no inventory of the estate, or stated an account, and the purchase being made 

dulent and voidable at the election 





at a grossly inadequate price, considered frau 
ofthe distributee, if application had been made for that purpose within @ reason- 
able time afterwards, or within a reasonable time after obtaining knowlegde of 
| WRicidccuiencercsasascaguimbansansccinongneanins diinicweonienlll . ee 
3. Where onc receives personal property, which upon the happening of certain 
events, is to be distributed among other persons, upon his death, bis personal 
representative will take it as a trustee, for those between whom it is to be di- 
vided; and such representative can make no division which will interfere 
with the rights of the cestui que trust—Dearman v. Radcliffe........+++ esse) Ae 
4 Under such a trust, the children of M W, or their descendants are entitled to 
the use of the property, and the possession of the slaves by their father, is a pos. 
session by him as their natural guardian, and although it may have remained 
for more than three years without the assertion of title by the trustee, cannot be 
considered as a loan to the father, so as to bring the slaves within the influence 


of the statute of frauds, and make a pugehase from him valid—Thomas v, 
see 268 


MMi: cndadnicncderccdeieace scat cues eae cc ee | ee 
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5. Where slaves and' other property were given to infants by decd, and one of the 
conditions of the gift was, that the donees were to keep the negroes and other 
property together, in the possession of their mother, for their use and benefit, un- 
til the youngest came of age—Held, first, that the mother was thereby created a 
trustee, to appropriate the avails of the labor of the slaves to the maintenance 
of the infants, the father being insolvent : Second, that as the infants had noland 
to cultivate, it was proper in the mother to provide Jand for that purpose, and 
that the trust fund was not the crops made by the slaves, assisted by others 
which the mother procured, nor the price of the hire of such slaves, but the actual 
value of the labor of the slaves: Third, that to ascertain the trust fund, an ac- 
count must be stated annually, charging her with the value of the labor of the 
slaves, and giving her credit for a reasonable sum, for her care, attention and la- 
bor in the supervision of the slaves, also for the board and clothing of the chil. 
dren, and for all monies expended in their education, and for medical attention 
during sickness. That if the balance of the account thus stated, was against 
her in any one year, she might carry it forward to succeeding years, when the 
balance might be in her favor, but could not lessen the principal of the trust 
fund, without first obtaining an order from the chancellor —Bethea v. ——. 

. 308 

6. Although a deed of assignment may be declared fraudulent pes ay at the in- 
stanee of a creditor, the title of purchasers of the trust property from the trustee 
previous to the filing of the bill and without notice of the fraud, will be protected; 
and the trustee in the scttlement of the account will be entitled to a credit for 
all payments to the creditors of the assignor made previous to the filing of the 
bill, from the proceeds of the choses in action placed under his control by the 
assignment...Cummings & Cooper v McCullough...........+....000+++ or 324 

7. A deed of trust being made and recorded, the maker of the deed, who, until de. 
fault, wasentitled to the possession.of the property conveyed by the deed, sold it 
to McC & C, who sold it to G.— Held, that the title to G being the title of the 
maker of the deed, was not adverse or hostile to that of the trustee—Foster v. 


8. A trustee must sell according to the: terms of the deed; but if an irregular 
sale is made, it may be waived by the maker of the deed and the cestui que 
trust; and in that event no one else can complain... Jb 

9. Regularly, personal property should be present at a trust sale; but if the maker 
of the deed, or one holding under him, refuse to produce it on the day of sale, he 
cannot afterwards object that it is sold ‘n its absence, if the cestui que trust 
waives his riglit to have it present at the sale. . Jb 

#10. When a trust fund is in danger of being waisted or misapplied, a court of chan- 
cery will interfere ut the instance of those interested in it, and by the appoint. 
ment of a receiver, or in some other mode, prevent the destruction of the fund. 
This rule applies to executors and administrators, as to all other trustees—Cal. 
houn, by his next friend v. King, et al..........s0.-secercseeerceeeseees ated 523 

11. Where one administered on an estate in Georgia, in 1826, and some ten or 
twelve years since came to this State, bringing with him the minor distributees, 
and the property of the estate, and died in possession thereof; and the property 


110 
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being about to be sold for the payment of his debts, a court of chancery may in. 

terfere by injunction, at the instance of a minor distributce, and prevent the sale 
of the property, although it is not shown that the surety to the official bondof 
the administrator in Georgia is insolvent.... Ib... 

12. In such a case, if no settlement has been mel * the administrator with the 
probate court in Georgia, the court of chancery has power to ascertain the amount 
in the hands of the administrator, subject to distribution, and the amount or va- 
lue of the distributive share of the complainant... Jb 


See Vendor and Vendce, 15, 

UsURY. % , 

1. When a judgment is affirmed on writ of error, it is error to compute the inter- 
* est then due on the judgment, and render judgment for the aggregate amount 


in the appellate court, as. that would be compounding the interest—Richards 
and others, v. Griffin 


VENDOR AND VENDEE. 


1. When a bill is filed by a vendor to enforce his lien for the purchase money, his 
vendee, who has parted with all his interest in the land to another, is nut an in- 
dispensable party defendant to the bill; but he may be joined at the election of 
the complainant, and when a party is concluded by the decree... Batre, et al. v. 
Auze’s heirs, &c 

2. In a bill filed by the vendor of lands, to enforce his lien for the purchage money 
after the complainant’s death, his personal representatives, and not his heirs, are 
the partié# entitled to service; and if both join in reviving the suit, it is an irre. 
gularity which can be reached by demurrer, but not in the first instance upon 
error—Zb... ee eS. Sa Oe os. oi ..173 

3. In a bill filed mane a etieelaces | to i the Senagl s lien ‘ae the pur. 
chase money, due from the first purchaser, after the death of the sub-purchaser 
the suit must be revived against his heirs at law, unless he has parted with his 
interest by assignment or devise; and if the suit is revived against his personal 


representative only, it is egpor... 

A. The equitable liemof the vendor ofjand, cannot be enforced against the ven- 
dee, atthe suit of an assignee of the note given for the purchase money, where 
the note was assigned by the vendor without recourse.--Hall’s ez’rs v. Click, 


5. When upon a sale of land, upon future payment of the consideration, the ven- 
gor gives his bond for title when the purchase moncy is fully paid, he retains a 
-lien, in the nature of a mortgage, upon the premises sold.-.Chapman v. Chunn, 


6. In such case, if the purchase money be not paid, chancery may decree a sale 

“ of the property, and apply the proceeds to its satisfaction.-..1b 

7. A bill filed by the vendor, under such circumstances, need not disclose the na- 
ture of the vendor’s ee eee r re Gpers sss crccececscceucscsees 397 

8. This lien is not impaired by the circumstance of the vendor’s contfacting, at 
the time of sale, to take, or actually taking, personal security for the —_ 
of the purchase money.——Ib.----ye0---+++sercereerseseerseeearesseaeeeenates jo 397 

9. That qne has been placed in possession of land by the vendee, a sd | a 
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sale, retaining the same, and claiming and refusing to pay over rents and pro- 
fits, are safficient grounds for making him a party to a bill filed to subject the 
land to payment of the consideratiun..-. Ib. 

10. It isno ground for rescinding a contract for the sale of land, when it appear, 
ed that the vendee was put in possession of the land he intended to purchase, 
and the vendor intended to sell, although a part of the land wasineorreetly de- 
scribed in the bond executed by the vendor fur title ; be being able and willing 
to correct the mistake, and to make title according to his contract .--Evans v. 
Bolling 

11. A contract cannot be rescinded because the vendor had not title to a part of 
the land sold, when the contract was made, but which he obtained before any 
demand for title, or offer to rescind the contract by the vendee..--Ib . Sol 

12. Upon a sale of land, the vendor received from the yendces part of thé pur. 
chase money in hand, and for the residue took their notes payable in two @h- 
stalments of about one and two years, and executed to them his bond to make 
title to the land sosoon as he obtained the patent from the United States. The 
patent did not arrive until alter the last note fell due: Held, that the vendees 
could not demand title without paying, or offering to pay the purchase money. 
PN: TRO oi 1 te Ra no oon. scinsctsnniecns sigan .ohag than <statioanaial 604 

I3. If a vendee of land wishe#to rescind the contract of sale, he must pay or offer 
to pay the purchase money, according to his contract, and if the vendor refuses 
to make the title, the vendee may rescind the contract by returning, or offering 
to return the possession, and must abandon the possession, unless some circum. 
stance, such as the insolvency of the vendor, or other sufficient cause authori- 
ses the retention of possession for his indemnity ,——LD,-s#+ tere. + seer eeeeeee ees - 604 

14. A father purchased land and paid the purchase money, declaring, at the time, 
that it was for his son, for whom he intended it as am advanecément, and four 
years thereafter he caused the vendor to execute a deed to the son: Held, that 
the son was not entitled to hold.the landy against those who became creditors of 
the father between the time of the purchase and the convcyance.— Doe, ex dem. 
Davis v. MéKinney and McKinney.......2...000 os Sy a ae . 719 

15. Where one man buys land in the name of another, and pays for it, it ‘will gene- 
rally be held by the grantee in trust for the person who pays the money; but the 
inference of a resulting trust is prima facie.repelled, where the money is paid 
by the father or husband, and the deed taken in‘the name of his child or wife 
But in such case it is open to explanation, and if shown that the father or hus- 
band intended to defraud his creditors, he will be deemed to have a resulting 
trust, which may be subjected to the payment of his debts.—Jb 

16. Since the statute of 1820, a title in lands which is merely equitable, cam only 
be sold for the payment of debts by suit in chancery: consequently, a purchaser 
under execution where the defendant had only an equitable title, acquires no- 


thing by his purchase ; and the law is the same if the defendant was in the pos- 


EY | ET ee eee 

17. The vendor of land executed a bond, reciting that he had sold to the obligee 
“ half Of the south of section 17, &c. *” Held, that as decording toour surveys 
there wasno such sub-division, the land sold must have been the “half of the 
south half of section 17, &c.,”” andsuch was but a reasonable construction of 
the-terms used; especially when considered in reference to the principle tha 








Que <eseeen 
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authorises a bond to be construed most strongly against the obligor. But if the 
contract could not be carried into effect by reason of the ambiguity, the bond 
_ might be reformed on proof of fraud, mistake, or want of skill in expressing the 
intention of the parties....Bass & Carter v. Gilliland’s heirs................... 761 
18. Where the vendor of land prevents the vendce from paying the purchase mo- 
ney, according to the terms of his contract, when the latter is ready and offers 
to pay, he cannot insist upon its non-payment asa reason why he should not be 
compelled to execute his contract.-Db. ...........seseceenscecsssseeersececeesseeees 76) 
19. Although the condition of a title bond, provides, that ifthe vendee shall pay his 
notes when the same becomes due, the bond shall continue in full force; if not, 
ther the bond is to he handed over to the vendor and the notes given back to the 
vendee, it may be questionable whether the vendee can put an end te his con- 
“tract by failingto pay. But, if when the day of payment arrives, the vendee 
announces his readiness, and the vendor assents to a delay, the latter cannot re. 
fuse to execute the contract upon the ground that the right of rescission was 
mutual, where it appears that the vendee has been all the time both ready and 
willing to comply with his undertaking.---Ib. .............ccceecceeeessseseeseeeees 761 
20. Where a vendor who has undertaken to convey one-half of a tract of land, 
‘states in answer toa bill for a specific performance, that he has conveyed to a 
third person, about two-thirds of it in quantity and one-half in value; if the ven- 
dee elects to take the remaining third, a decree directing @ title to vest in him for 
that quantity, being the lands unsold by the vendor, would be regular.-..Jb. 761 
21. Where the vendee of land files his bill for a specific performance of the vendor’s 
contract, upon an allegation of an actual tender of the purchase money on the 
day when it becume due, an avowal of his continued readiness to pay, and an 
offer to bring the money into court ; if the tender be provedjand there be no evi- 
dence to show that the vendee has not retained the money, he should not be 
charged with interest. And insuch a case, an offer to bring the money into 
court, as the chancellor may direct, is sufficient to authorise chancery to enter. 
tain the bill, and administer justice between the parties.---Jb.............-....+ 761 


See Covenant, 4. 


VERDICT. 

1. If either party is dissatisfied with the verdict on a foreign issue, an application 
should be made, not to the court in which it was tried, but to the court of chan. 
cery, where, notwithstanding the improper reception or rejection of evidence, a 
new trial will not be granted, if the result is such as it should have been—Alez. 
ander, by his guardian v. Alerandet.. i. 4.....-0...00cesesseeeeeeqeceeeneeseenseees 517 

See Criminal Cases, and Proceedings in, ° 


WILL, AND PROBATE OF. 

1, ‘When a gencral and pu: ticular interest are equally apparent on a will, and are 
go repugnant to each other that. both cannot stand together, the latter must 
yield to the former; but it is the daty of the court, possible, to pat sucha 


construction on the will us will Five effect to ii. ot of it. ° eee ten 


et al. v. Stallsworth, ez’r. 
2. When a testator, by his will, tegeenshed prey to his children, and Ghidiorarde 


directed a tract of land to be set apart for the use of his wife and the ‘minor 
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children, together with horses, stock, &c. for their exclusive use, until the 
youngest child, who may then be living, arrives at the age of twenty-one, and 
then that the real estate be sold and equally divided between the wife and such. 
of the minors as might then be alive---held, that there was no incongruity be. 
tween these clauses of the will, but that both could stand together. that the in= _ 
tention of the tcstator was that the minor heirs were entitled to their legacies’ 
as svon as distribution could be made, and had the right to work their slaves 
on the land set apurt, in concert with their mother. --Ib,--+++0:0+seeeesseeree ...143 
3. The construction of a will, or other writing, where the meaning and intentiou 
ofitsauthor is to be gathered from the paper a'one, involves a merelegal in- 
quiry, which is to be decided by the court..-..Sorrelle’s ex'rs y. Sorrelle. 245 


WITNESS, 


1. A fieri facias was issued against the property of H Y, C B M, and others, 
and levied on certain slaves as the property of the former ; to which D Y in. 
terposed a claim, and gave bond to try the right, pursuant to the statute. On 
the trial, the plaintiff in execution offered as a witness, C B M, to prove that 
the slaves in question were the property of HY: Held, that he was interested 
in subjecting them to the satisfaction of the execution, and therefore an in. 
competent witness.— Yarborough’s ex’r v. Scott?s ex’ r. .ueeeceesseseeeeveeesees 221 

2. The widow of a cu.maker of a promissury note is a competent witness in asdit 
by the payee against the other joint maker, to prove that a payment endorsed 
on a note, was one hundred and not one thousand dollars; and it will make 
no difference that an entry, suggesting the death of her husband, had not been 
made in the cause, at the time her depusition was taken....Saunders v. Hen. 

224 

. If the father, by bringing suit, in which it becomes necessary to prove the age 
of the child, is théreby incapacitated from being a witness, he cannot introduce 
the secondary evidence of his own declaration of the time of its birth, although 
he may be the only witness who can prove the fact.---Blann v. Beal... 357 

4. A joint and several maker of a promissory note, who is not a party to the case, 
on trial, against another maker, is a competent witness.--- Thompson v, Arm. 
strong, use, §c og 

5. The mere fact of his being a party to the note, independently of other testimo- 
ny, goes to his credit-.-not to his competency.--.Ib 

6. A witness, who hasan interest in the event of the suit, may be rendered com. 
petent by release, frdm the person to whom he may beliable.--and a delivery by 
the réleasor to the releasee, petsonally, is not necessary--.it may be filed in court. 


Brewn v. Brown 
7. Asa general rule, a witness can only depose to facts within his own know. 


ledge, and he cannot be permitted tospeak of the intentions or thoughts of an- 
other, either positively, or as to his own opinion or belief,...Planters’ and Mer. 


chants’ Bank of Mobile v. Borland, .........+rs00-++ssesecesressersesmeccescesseees 531 
8. The eredit of a witness may be impeached@fter the publication of his testimo- 


nyy!:y articles of impeachment, upon the filing of which an order will be grant. 
ed, that the party be at liberty to examine Witnesses as to the credit of the wit. 
ness whose testimony is impeached. Upon this examination, the only enquiry 
is, whe her the witness is to be believed as a manof veracity, or not. No fact 
material to the issue can be enquiredinto; but if the witness, on his examina- 
tion, had stated a fact falsely, not in issue, it may be contradicted. The 44th 
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rule of cliascery practice, digpensing with the necessity of filing “ naieliy of 
impeachment,” does notevary the case..-the examination must still be confined 

- whe tne gai witness sought to be impeached. ..Evensv. Bolling. 550 
9. Evidence’ is’ not d ible to prove declarations of his interest, in the 

: ‘matier of” controversy, previously made by a witness, unless he has been 
Napeined Gp such declarations, and had the opportunity of admitting, de. 
nying, or explaining sich declarations... Weaver, use, &c. v. Traylor. 564 

10. A witn not be excused from testifying against the sheriff, ona 

_. agai him, on the ground that he is one of his sureties, unless he isa party” 
en rd, to the motion....Garey, et als. ve Frost ¢ Dickenson.«..... 636 
11. Where an action is brought against several persons as partners, and one bf 
them suffers a judgment by default, the latter is a competent witness for the 
other defendants to prove that they were not his partners; for a verdict in their 
favor will not, under the statute, operate a discontinuance of the action as to 
him,.--Scott, surviving gartner, &c. v. Jones, et Gl............sccserpeeeees ee GOA 








